
,4JOK B. TpaHr* 

3A PA~~ ~CKYCCHH 05 HCTOPHQECKOA 


CITPABaAnHBOCTH: HHKOPOOPAUHH ~AYHAPO~OrO 


ITPABA H EE BJIHmIHE 


HA BEHrEPCKOE OPABOCYAHE 


OOXO:lKe, l.J.TO O:lKeCTOl.J.eHHble cnopbl, npOHCXO,l.lHBWHe B 

BeHrpHH BOKpyr Bonpoca 0(S o(SpaTHoR CHJIe CY,l.Ie(SHbIX nOCTa­

HOBJIeHHR (no nOBO,l.lY HaKaaaHHR 3a ,l.IeRCTBH5I. cOBepweHHble B 

CB5I3H C BOCCTaHHeM 1956 r.), 3aBepWHJIHCb He,l.laBHHM peweHHeM 

KOHCTHTYUHOHHOro cY,l.Ia BeHrpHH (,l.IaJIee - "npeu,e,l.leHT 2")1. B 

peweHHH no "Opeu,e,l.leHTY 2" CY,l.I nOCTaHOBHJI, l.J.TO ,l.IeJIa no npe­

cTynJIeHH5IM C HCTeKWHM CPOKOM ,l.IaBHOCTH MorYT eiblTb BHOBb 

OTKPbITbl, eCJIH: 

1) "B COOTBeTCTBHH C Me:lK,l.IYHapO,l.lHbIM npaBOM 3TH ,l.IeRCTBH5I 

MorYT (SblTb KBaJIHIIlHu,HpoBaHbl KaK BoeHHble npecTynJIeHH5I 

HJIH npecTynJIeHH5I npOTHB l.J.eJIOBel.J.HOCTH", 

HJIH ecJIH 

2) "Me:lK,l.IYHap0,l.lHble 0(S5I3aTeJIbCTBa BeHrpHH TpeClYIOT 

npO,l.lOJI:lKeHH5I cY,l.Ie(SHoro npecJIe,l.lOBaHH5I no TaKHM ,l.IeJIaM". 

3TOT npeu,e,l.leHT nOCJIe,l.lOBaJI 3a (SoJIee paHHHM peweHHeM 

CY,l.Ia (,l.IaJIee - "npeu,e,l.leHT I") no nOBO,l.lY o(SpaTHoR CHJIhI 

IOPH,l.IHl.J.ecKHx nOCTaHOBJIeHHR. B npe,l.lbl,l.lymeM cJIYl.J.ae O,l.lHH H3 

l.J.JIeHOB npaBHTeJIbCTBa npe,l.lcTaBHJI 3aKoHonpoeKT, B KOTOPOM 

npe,l.lJIaraJIOCb OTMeHHTb CpOK ,l.IaBHOcTH no OTHoweHHIO K 

npecTynJIeHH5IM. cOBepweHHblM npH KOMMYHHcTHl.J.eCKOM pe­

:lKHMe, "npH YCJIOBHH. l.J.TO HecocT05lTeJIbHOCTb rocY,l.IapCTBa B 

,l.IeJIe HaKa3aHH5I TaKHX npecTynJIeHHR 0(Sb5lCH5IJIaCb nOJIH­

THl.J.eCKHMH npHl.J.HHaMH"2. XOT5I 3aKoHonpoeKT (SbIJI clIlop­

MYJIHPOBaH B o(SmeM BH,l.Ie. OH 5IBHO (SbiJI Hau,eJIeH Ha TO, l.J.ToClbl 

o(Secnel.J.HTb oeiBHHHTeJIbHble npHrOBopbl no ,l.IeJIaM. CB5I3aH­

HhlM C nO,l.laBJIeHHeM BeHrepCKoro BOCCTaHH5I 1956 r. CY,l.I 

npH3HaJI 3aKoHonpoeKT HeKoHcTHTYU,HOHHbIM. nOCKOJIbKY B 

*HcrroRHHTeRbH~n ~HpeKTOp HHcTHTYTa KOHCTHTY~HOHHOn H 

34KOHO~areRbHOn rrORHTHKH 
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HeM CO,l.lep:lKaJIOCb HenpaBOMepHoe npH,l.IaHHe YrOJIOBHOMY 

3aKOHY 06paTHoA CHJIbl. PeweHHe CY,l.Ia 6blJIO npHH5ITO Ha 

OCHOBe pa3JIHl.J.HbIX ,l.IOBO,l.lOB. YKa3blBaJIOCb Ha npOTHBope­

l.J.amylO KOHCTHTYU,HH HeOnpe,l.leJIeHHOCTb 3aKOHOnpOeKTa. a 

TaK:lKe Ha TO, l.J.TO B HeM HapywalOTC5I npHHu,Hnbl npaBOCY,l.IH5I, 

B oc06eHHOCTH npHHu,Hn nullum crimen sine lege ("HeT npec­

TynJIeHH5I, eCJIH HeT COOTBeTCTBYlOmero 3aKoHa"), 3anpema­

IOmHR cY,l.Ie6HOe npeCJIe,l.lOBaHHe nYTeM npH,l.IaHH5I 3aKOHY oei­

paTHoR CHJIbI. 

ECJIH B cpe,l.le Cneu,HaJIHCTOB peweHHe no "Opeu,e,l.leHTY I" 
eiblJIO B u,eJIOM BCTpel.J.eHO C 0,l.l06peHHeM, TO CO CTOPOHbl l.J.JIeHOB 

TOr,l.laWHerO npaBou,eHTpHCTCKoro npaBHTeJIbCTBa. B03rJIaB­

JI5IBWerOC5I napTHeA "BeHrepCKHA ,l.IeMOKpaTHl.J.eCKHA 1Il0PYM" 

CBAcl», CY,l.I nO,l.lBeprC5I O:lKeCTOl.J.eHHbIM Hana,l.lKaM. KpHTHKa 

OCHOBblBaJIaCb Ha npe,l.lCTaBJIeHHH, l.J.TO CY,l.Ie(SHa5I KOJIJIerH5I H3 

,l.IeC5ITH l.J.eJIOBeK Bocnpen5lTCTBOBaJIa ,l.IeMOKpaTHl.J.eCKH H3­

eipaHHOMY napJIaMeHTY BbInOJIHHTb nOJIyqeHHbIA HM HaKa3 H3(SH­

paTeJIeA3• B pe3YJIbTaTe peweHHe no "Opel.{e,l.leHTY I" Bbl3BaJIO 

HeMe,l.lJIeHHOe BbI,l.IBH:lKeHHe BToporo 3aKoHonpoeKTa. CTaBwero 

"npeu,e,l.leHToM 2". BTOpoA npoeKT OCHOBbIBaJIC5I Ha Tex CJIytla5Ix. 

KOr,l.la npeCJIe,l.lOBaHHe 3a npecTynJIeHH5I C HCTeKWHM CpOKOM 

,l.IaBHOCTH npe,l.lycMoTpeHo Me:lK,l.IYHapO,l.lHbIM npaBoM. npoeKT 

npe,l.lJIaraJI, l.J.T06bl ,l.IeACTBH5I, KBaJIHIIlHu,HpyeMble KaK BoeHHble 

npecTynJIeHH5I HJIH npecTynJIeHH5I npoTHB l.J.eJIOBel.J.HOCTH 

COrJIaCHO Me:lK,l.IYHapO,l.lHbIM KOHBeHu,H5IM, paTHIIlHu,HpoBaHHbIM 

BeHrpHeA, nO,l.lJIe:lKaJIH cY,l.Ie6HoMY npecJIe,l.lOSaHHIO TaK:lKe H 

no sHYTpeHHHM 3aKOHaM cTpaHbl. ,l.Ia:lKe nYTeM npH,l.IaHH5I 

3THM 3aKOHaM oeipaTHoA CHJIbl. 3,l.1eCb HMeJIHCb S SH,l.IY )i(eHeBc­

KHe KOHBeHl.{HH 1949 r. ·0 npaKTHKe B OTHoweHHH rpa:lK,l.IaHCKHX 

JIHU, B BoeHHoe BpeM5I" H "0 npaKTHKe B OTHoweHHH BoeH­

HOnJIeHHblx", a TaK:lKe HblO-AopKcKa51 KOHseHu,H5I 1968 r. "0 
HenpHMeHeHHH 3aKOHO,l.laTeJIbHOrO cpOKa ,l.IaBHOCTH B OTHowe­

HHH BoeHHbIX npecTynJIeHHA H npecTynJIeHHA npoTHB l.J.eJIO­

Bel.J.HOcTH". HblO-l1oPKCKa5I KOHBeHu,H5I 1968 r. npOB03rJIaWaeT, 

l.J.TO "HHKaKHe 3aKOHO,l.laTeJIbHble OrpaHHl.J.eHH5I He MOrYT eiblTb 

npHMeHeHbl B OTHoweHHH npeCJIe,l.lOBaHH5I 3a HeKOTopble 

KaTeropHH BOeHHblX npecTynJIeHHA H npecTynJIeHHA npOTHB 

l.J.eJIOBel.J.HOCTH He3aBHCHMO OT ,l.IaTbl HX cosepWeHH5I". CY.Q 

YTBep,l.lHJI ClOJIbWyJO l.J.aCTb nOJIO:lKeHHA 3aKOHonpoeKTa4
, 
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PeweHHe CY,I:la no "npe~e,l:leHTY 2" Bbl3BaJIO ot)ll{ee o,l:lot5pe­

HHe: HaKOHe~-TO Cy,a BbInOJIHHJI CBOIO pat)oTY Ha,l:lJIe:>Kall{HM 

oeipa30M; nyeiJIH4Hble o~eHKH ,I:leACTBHA CY,I:la HOCHJIH 

nOJIO:>KHTeJIbHbIA xapaKTep~. HecoMHeHHo, Ha peweHHe CY,I:la 

eiblJIO OKaJaHO BHelllHee B03,1:leAcTBHe, B ocot)eHHocTH co CTO­

POHbI oeill{eCTBeHHoro MHeHHH, KOTopoe C4HTaJIO HeoeixO,l:lHMblM 

4TO-TO npe,anpHHHTb B OTHoweHHH BOnHIOll{HX npecTynJIeHHA, 

cOBepweHHbIx B 1956 r. K CO:>KaJIeHHIO, BOKPyr MOTH BOB pewe­

HHH CY,I:la H nOCJIe,l:lCTBHA <Horo peweHHH no CYll{eCTBY He eiblJIO 

,I:lHCKYCCHA: Bce n04YBCTBOBaJIH 0t)JIer4eHHe OT Toro, 4TO 

npO()JIeMa npH,I:laHHH 3aKOHY oeipaTHoA CHJIbl C nOJIHTH4eCKoA 

apeHbl nepeMeCTHJIaCb B Kat5HHeTbI npOKypopOB. Bceoeill{ee 

y,aOBJIeTBOpeHHe eiblJIO BbI3BaHO TeM, 4TO HaKOHe~ eiy,I:lYT HaKa­

3aHbI Te, KTO B 1956 r. cOBepWHJI TH:>KKHe npecTynJIeHHH. PeaK­

~HH oeill{eCTBa B OCHOBHOM OTHOCHJIaCb K pe3YJIbTaTY, a He K 

TeM oeicToHTeJIbCTBaM, npH KOTOPbIX Cy,l:l npHWeJI K ,aaHHOMY 

peweHHIO. 

CYll{HOCTb Bonpoca 0 npH,I:laHHH 3aKOHY ot5paTHoA CHJIbi 

3,1:leCb o()CY:>K,I:laTbCH He eiY,I:leT. 51 coeiHpalOcb npOaHaJIH3HpOBaTb, 

KaK CY,I:l ell{e eiOJIee paCWHpHJI CBOH H ()e3 Toro wHpOKHe nOJI­

HOM04HH H B pe3YJIbTaTe H3MemtJI KOHCTHTY~HOHHYIO H nOJIH­

TH4eCKYIO cHTya~HIO B CTpaHe. nOCTaHOBJIeHHe Cy,aa no "npe­

Qe,aeHTY 2" eibIJIO Heo()b14Hb1M, Hero nOCJIe,l:lCTBHH BblWJIH ,aane­
KO 3a paMKH npO()JIeMbl ot5paTHoA CHJIbl 3aKOHOB. OHO nOBJIHHJIO 

Ha KOHCTHTY~HOHHbIA nOpHtlOK B ~eJIOM H saTpOHYJIO oeill{He 

BonpOCbl pa3,1:leJIeHHH BJIaCTeA H HepapXHH npaBOBblX HOpM. 

BOJIee Toro, peweHHe no "npe~e,l:leHTY 2" pe3Ko paCWHpHJIO 

npe,l:leJIbl pa3BHTHH OCHOBHblX rpa:>K,I:laHCKHX npaB B BeHrpHH 

H ,I:laJIo :>KHTeJIHM cTpaHbI eiOJIbWe BOSMO:>KHOCTeA nOJIbSOBaTb­

CH 3THMH npaBaMH. 

XOTH B HaCTOHll{eA CTaTbe paccMaTpHBaeTcH B OCHOBHOM 

cHTyaQliH B BeHrpml, HaWH BblBO,l:lbl HeCOMHeHHO MOrYT ()blTb 

OTHeceHbI KO BceM CTpaHaM BOCT04HOA Ii UeHTpanbHoA EBPO­

nbl Ii K pecnyeiJIHKaM t)b1BWerO COBeTcKoro COiosa, KOTopble 

HblHe oeipeJIH HOBbIe KOHCTHTy~HH H KOHCTHT~HOHHble CY,l:lbl. 

npe,l:lCTaBJIHeTCH, 4TO Ha paHHHX 3Tanax rocy,aapCTBeHHoro 

CTpOHTeJIbCTBa B pemOHe, B ocot)eHHOCTH B npo~occe pa3pa­

eiOTKH npoeKTOB KOHCTHT~HA, He CJIHWKOM MHoro BHHMaHHH 

eiblJIO y,aeJIeHO Bonpocy 0 COTHoweHHH Me:>K,I:ly Me:>K,I:lYHapo,a­
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HblM H BHYTpeHHHM npaBOM. 3Ta npO()JIeMa nonpocTy He BbI3b1­

Bana ocot)oro HHTepeca. K TOMY :>Ke (He4TO no,aO()Hoe Ha(SJIIO,I:la­

JIOCb B repMaHHH Ii I1TaJIHH nOCJIe BTOpoA MHPOBOA BoAHbl) 

CHJIbHeAwee :>KeJIaHHe 3THX cTpaH BoATH B Me:>K,aYHapo,aHoe 

cooeill{eCTBO no nOHHTHblM npH4HHaM HalUJIO CBoe OTpa:>KeHHe 

B lIYTb JIH He ropHlIellHblX ,I:leKJIapaQHHX HaClIeT Toro, liTO ,I:laH­

HaH CTpaHa npHSHaeT "ot5ll{enpHHHTble HOPMbI Me:>K,aYHapo,l:l­

Horo npaBa" (HJIH liTO-TO B 3TOM pO,l:le). KaK eiY,l:leT nOKa3aHO 

,I:laJIee, Ha CTblKe Me:>K,aYHap0,l:lHOrO Ii BHyTpeHHero npaBa 

B03HHKalOT CJIO:>KHbIe IOpH,I:lH4eCKHe H nOJIHTlilleCKHe npoeiJIe­

MbI, C KOTOPblMH CTpaHaM 3Toro perHOHa paHO HJIH n03,1:lHO 

npH,I:leTCH CTOJIKHYTbCH. 

* * * 

KOHC1lffYUI10HHblA nOP.H,l(OK: ME)I(JlYHAPO.llHOE lIPABO B 

CCOlliOllIEHHH C BHYTPEHHHMH lIPABOBblMH CHCTEMAMH 


H lIPOUECCAMH 


TOJIbKO nH BOnpoc 0 IOPHCtlHXQHH1 

nepBblA npHsHaK Toro, liTO CY,l:l pacmHpHeT CBOH H (Se3 Toro 

mHpOKHe nOJIHOM04HH, npOHBJIHeTCH Y:>Ke B cy,aeeiHoM 3aKJIIO­

lIeHHH. CY,l:ly npHlUJIOCb CTOJIKHYTbCH C BonpOCOM 0 TOM, eCT& 

JIH y Hero nOJIHOMOllHH pemaTb, COOTBeTcTByeT JIH 3aKOHOnpo­

eKT ,aorOBopHblM oeiH3aTeJIbCTBaM BeHrpHH6• B 3aKOHe 0 KOHC­

THTy~HOHHOM cy,ae (3KC) HeT CTaTbH, KOTopaH ,I:laeT Cy,ay 

nOJIHOM04HH OQemlBaTb, COOTBeTcTByeT JIH 3aKOHOnpOeKT HJIH 

KaKOA-JIHt)O HeOt)Hap0,l:lOBaHHblA IOpli,aHlIeCKHA ,I:lOKYMeHT 

paTH$HQHpOBaHHOMY BeHrpHeA Me:>K,I:lYHap0,l:lHOMY CorJIame­

HHIO. 3KC O,l:lH03Ha4HO npe,l:lOCTaBJIHeT CY,l:ly npaBO npoaepHTb 

JIHWb COOTBeTCTBHe onytJJ1HKOSaHHoro 3aKOHa Me)l(Jl:YHapo,a­

HOMY,l:lOrOBOpy, yqaCTHHKOM KOToporo HBJIHeTCHBeHrpHH7. CJIe­

,I:lOBaTeJIbHO, y CY,l:la HeT nOJIHOMOllHA npOBepHTb TaKoe CO­

OTBeTCTBHe B OTHomeHHH 3aKOHonpoeKTa HJIH ,I:lpyroro He­

Ot)Hapo,aOBaHHoro IOPH,I:lHlIOCKoro ,I:lOKYMeHTa. npe,l:lCTaBJIHeT­

CH, liTO nOJIHOMOllHB Cy,aa B c$epe npe,aBapHTeJIbHOrO KOHT­

POJIH Ha,l:l IOpH,aH4eCKHMH HopMaTHBaMH orpaHli4HBalOTCH 

npOBepKoA Toro, COOTBeTcTByeT JIH 3aKOHOnpOeKT nOJIO)l(eHHHM 

KOHCTHTYQHH8. Ha30BeM 3TO npHMol1 npOBepKoA COOTBeTCTBHH. 
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HecMoTpJl Ha 3KC, Cy,a paCmHpHJI CBOH nOJIHOMOtlHJI 8 

paCCMOTpeHHH "npeQe,aeHTa 2", HCXO,a.H H3 CBoero TOJIKOBaHH.H 

o,aHoro BaX(HOrO nOJIO)l{eHH.H KOHCTHTyQHH. Cy,a apryMeHTHpo­

BaJI CBoe pemeHHe TeM, tlTO no CMblCJIy CTaTbH 7 ( 1) KOHCTH­

TYQHH OH 06.H3aH npOBep.HTb COOTBeTCTBHe Me)l{,aYHapo,a­

HblM ,aoroBopaM ,aa)l{e Heony6JIHKOBaHHblx 3aKoHonpoeKToB. 

YKa3aHHa.H CTaTb.H rJIaCHT: "npaBOBa.H CHCTeMa BeHrepcKoR 

pecny6JIHKH npH3HaeT 06I.QenpHHJlTble HOPMbl Me)l{,aYHapo,a­

Horo npaBa H 6y,aeT 06eCnetlHBaTb COOTBeTCTBHe Me)l{,ay­

Hapo,aHblM 06.H3aTeJIbCTBaM BeHrpHHH ee BHYTpeHHero 3aKOHO­

,aaTeJIbCTBa". Cy,a nOCTaHOBHJI, tlTO COrJIaCHO BTOPOMY nOJIO­

)l{eHHIO CTaTbH 7 (1) COOTBeTCTBHe Me)l{,ay HaQHOHaJIbHblM 3a­

KOHo,aaTeJIbCTBOM BeHrpHH H ee Me)l{,aYHapo,aHbIMH 06.H3a­

TeJIbCTBaMH no,ana,aaeT no,a nOH.HTHe "KOHCTHTYQHOHHOCTH 

IOpH,aHtleCKHX HOpM". CJIe,aoBaTeJIbHO, JII060e xo,aaTaAcTBo 0 

npoBepKe IOpH,aHtleCKOrO aKTa (ony6JIHKOBaHHoro HJIH Heony6­

JIHKOBaHHoro) Ha ero COOTBeTCTBHe Me)l{,aYHapo,aHbIM ,aoro­

BopaM HeH36e)l{HO BOBJIeKaeT B ,aeJIO KOHCTHTYQHIO, a CTaJIO 

6blTb, no,ana,aaeT no,a IOPHC,aHKQHIO Cy,aa. XapaKTep aprYMeH­

TaQHH Cy,aa CTaHOBHTC.H el.Qe .HCHee ,aaJIee, B pe30JIIOTHBHOR 

tlaCTH nOCTaHOBJIeHH.H: Cy,a npHxo,aHT K 3aKJIIOtleHHIO, tlTO 

"Me)l{,aYHapo,aHble 06.H3aTeJIbCTBa", ynoMHHaeMble BO BTOpoR 

tlaCTH CTaTbH 7 ( 1 ) , BKJIlOtlalOT He TOJIbKO paTHIIlHQHpoBaHHble 

BeHrpHeA ,aorOBopbl, HO H Me)l{,aYHapo,aHoe 06bltlHOe npaB09. 

AprYMeHTaQH.H Cy,aa ,aonYCTHMa, HO OHa He MO)l{eT HaRTH 

OCHOBaHHe B ,aeAcTBylOl.QeM 3aKOHo,aaTeJIbCTBe. KaK Y)l{e 

OTMetlaJIOCb, B TeKCTe 3KC 3TOMY TOJIKOBaHHIO no,aTBep)l{,aeHH.H 

HeT. To, KaK Cy,a nOHHMaeT CTaTblO 7(1), He co06pa3yeTC.H C TeM 

pa3JIHtleHHeM, KOTopoe 3KC npOBo,aHT Me)l{,ay oCiHapo,aOBaH­

HblMH H HeoCiHapo,aOBaHHbIMH 3aKOHo,aaTeJIbHbIMH aKTaMH. 50­

JIee Toro, CTaTbH 44-47 3KC np.HMO nOCB.Hl.QeHbl B03MO)l{HblM 

npoTHBOpetlH.HM Me)l{,ay BHyTpeHHHMH 3aKOHo,aaTeJIbHbIMH HOP­

MaMH H Me)l{,aYHapo,aHbIMH ,aoroBopaMH. HHr,ae B nHX CTaTb.HX 

He YKa3blBaeTCJI H He no,apa3YMeBaeTC.H, tlTO Cy,a MO)l{eT npo­

BepHTb HeoCiHapo,aOBaHHbIA IOPH,aHtlecKHA ,aOKYMeHT Ha ero 

COOTBeTCTBHe Me)l{,ayHapo,aHbIM ,aorOBopaM. CTpeM.HCb YCTaHO­

BHTb CBOIO IOPHC,aHKQHIO Cy,a HeCOMHeHHO He ytleJI tleTKHe 

nOJIO)l{eHH.H 3KC. 

COOTHOmeHHe H COnO,QIIHHeHHOCTlt Me>KJ{y Me>K,ltyHapO,tnlblM H 

BHY1J)eHHHM npasoM 

TOJIKoBaHHe, KOTopoe ,aaJI Cy,a CTaTbe 7(1), Bb13b1BaeT ,ao­
nOJIHHTeJIbHble BonpOCbl H nopO)((,aaeT 03aCiotleHHocTb. Cpa3y 

>Ke nOCJIe npoBe,aeHH.H ,aHCKYCCHH 0 ero IOPHC,aHKLI,HH Cy,a BbIXO­

,aHT 3a paMKH Bonpoca 0 Me)l{,aYHapo,aHbIX COrJIameHH.HX H Ha­

tlHHaeT paccMaTpHBaTb BCIO cHcTeMY COOTHOmeHH.H BHYTpeH­

Hero npaBa H OCibltlHOrO Me)l{,aYHapo,aHoro npaBa, a TaK)((e (no­

BH,aHMOMY) HOPMbl jus cogens (06I.QooCi.H3aTeJIbHble HMnepaTHB­

Hble HOPMbl Me)((,aYHapo,aHoro npaBa)IO. nOCTyna.H TaKHM oCipa­

30M, Cy,a npHxo,aHT K ,aaJIeKO H,aYI.QHM BblBo,aaM, KOTopble MOrYT 

BO MHOrOM nOBmt.HTb Ha CHCTeMY pa3,aeJIeHHJI BJIaCTeA, Ha pa3­

BHTHe 3aKOHo,aaTeJIbCTBa B BeHrpHH, a TaK)((e Ha pa3BHTHe 

H,aeA 0 npaaax tleJIOBeKa B cTpaue. 

HHKOpnOpaJ.UfJl Me)l{,ltyHapO,l(Horo npaBa 8 BeHrpHH: aonpoc 0 

pa3,l(eJIeHHH BJIacTeA 

C caMoro HatlaJIa Cy,a onpe,aeJI.HeT Cie3 KaKHX-JIHClo pa3b.HC­

HeHHA, tlTO, COrJIaCHO CTaTbe 7(1), "oCil.QenpH3HaHHble HOPMbI 

Me)((,aYHapo,aHoro npaBa" .HBJI.HIOTC.H "HeOTbeMJIeMOA tlaCTblO 

BeHrepcKoro 3aKOHo,aaTeJIbCTBa 6e3 KaKHx-JIH60 H3MeHeHHA". 

CaMa KOHCTHTYQH.H. OCib.HBJI.HeT Cy,a. npe06pa3yeT Me)((,ay­

Hapo,aHoe npaBo B HaLI,HOHaJIbHOe npaBoII. 

CooTBeTcTByeT TaKoe 3aKJIIOtleHHe Cy,aa TeKcTY CTaTbH 7(1)7 

He BnOJIHe. OCHOBHOA 3aKOH ¢lpr 3HatlHTeJIbHO 60JIee TOtlHO 

onpe,aeJI.HeT cTaTYc Me)((,aYHapo,aHoro npaBa: "OOI.QHe HOPMbI 

Me)l{,aYHapo,aHoro nyCiJIHtlHOrO npaBa JlBJI.HIOTCJI HeOTbeMJIe­

MoA tlaCTblO lIle,aepaJIbHOrO 3aKOHo,aaTeJIbCTBa OHH HMelOT npH­

OpHTeT nepe,a (HaQHOHaJIbHbIMH) 3aKOHaMH H Henocpe,acTBeHHo 

onpe,aeJI.HIOT npaBa H OCiJl3aHHOCTH )l{HTeJIeA cTpaHbI"12. CTOJIb 

>Ke TOtlHO onpe,aeJIeHHe B rpetlecKoA KOHCTHTYQHH13. O,aHaKo 

onpe,aeJIeHHe HTaJIb.HHCKOA KOHCTHTYQHH npHCiJIH>KaeTCJI K 

TeKcTY BeHrepcKoA. OHO rJIaCHT: "3aKOHo,aaTeJIbHa.H CHCTeMa 

HTaJIHH COOTBeTcTByeT OCiI.QenpH3HaHHblM OCHOBaM Me>K,ay­

Hapo,aHoro npaBa"14. HTaJIb.HHCKHA KOHCTHTYQHOHHblA cy,a 

nOCTaHOBHJI, tlTO Me)l{,aYHapo,aHoe npaBO aBTOMaTHtleCKH HH­

KopnopHpyeTC.H BO BHYTpeHHee 3aKOHo,aaTeJIbCTBO H B CJIyqae 
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npOTHBope4HH C nOCJIe,llHHM HMeeT npHopHTeT. O,llHaKO HTaJIb­

HHCKHA CY,ll OTMeTHJI, 4TO HHKaKHe npHHlVinbl Me){(,llYHapO,ll­

HOrO Oeibl4HorO npaBa He Moryr eibITb npHMeHeHbl B HapYlIIeHHe 

BbICWHX H OCHOBOnOJIaraW~HX npHHQHnOB BHYTpeHHero 

npaBa, H CY,ll KaK 3a~HTHHK KOHCTHTYQHH oeiJIa,llaeT KOMneTeH­

QHeA onpe,lleJIHTb, KaKOBbl 3TH npHHQHnbI, onpe,lleJIHTb KOH­

CPJIHKTHblA xapaKTep cHTyaQHH H, CJIe,llOBaTeJIbHO, npHopHTeT 

HaQHOHaJIbHblX npHHQHnOB Ha,ll Me){(,llYHapO,llHbIMH. 

B nOCTaHOBJIeHHH no "npeQe,lleHTY 2" BeHrepcKHA KOH­

CTHTYQHOHHblA cY,ll, nO,lloeiHo HTaJIbHHcKOMY cY,llY, KOCBeHHO 

BbIpa3HJI TO, 4TO repMaHCKaH H rpe4eCKaH KOHCTHTYQHH onpe 

,lleJIHWT B HBHOM BH,lle - a HMeHHO TO, 4TO "oei~enpHHHTble HOp­

Mbl Me){(,llYHapO,llHOrO npaBa" aBTOMaTH4eCKH BXO,llHT B Ha­

QHOHaJIbHYW 3aKOHO,llaTeJIbHYW CHCTeMY. B 3TOM CMblCJIe JIem­

THMHOCTb pellIeHHH BeHrepCKoro KOHCTHTYQHOHHoro cY,lla 

3H){(,llHTCH Ha He CTOJIb 0,llH03Ha4HoA OCHOBe. npaB,lla, CY,ll Ha­

,lleJIeH npaBOM TOJIKOBaHHH KOHCTHTYQHH, BKJIW4aH H CTaTbW 

7(1). O,llHaKO MHorHe KOHCTHTYQHH cO,llep){(aT CTaTbH, nO,lloeiHble 

CTaTbe 7(1), HO Hepe,llKO HX QeJIb - npOCTO npO,lleMOHCTpH­

pOBaTb oei~ee HaMepeHHe eiblTb 4aCTbW Me){(,llYHapO,llHOrO 

cooei~ecTBa. 
B TO ){(e BpeMH TOJIKOBaHHe CY,llOM CTaTbH 7(1) KopeHHblM 

oeipa30M H3MeHHeT npe,lleJIbl BeHrepcKoA KOHCTHTYQHH. B caMOM 

,lleJIe, HHTepnpeTaQHH BeHrepcKoro KOHCTHTYQHOHHoro cY,lla 

(nO,lloeiHo TOJIKOBaHHW HTaJIbHHCKOro cY,lla) 3aMeHHeT 3aKO­

HOAaTeJIbHYIO HJIH HCI10JIHHTeJIbHYIO BJIaCTb KOHcTHTyqHeR B 

KallecTBe I10CpeAHHKa Me)l(AY BHYTpeHHHM H Me)l(AYHapoAHbIM 

I1paBoM. ECJIH Me){(,llYHap0,llHble KOHBeHQHH He HMeWT KOH­

CTHTYQHOHHoro cTaTyca, KaK 3TO 3acpHKCHpOBaHO B 3KC, OHH 

MorYT eiblTb MO,llHCPHQHpOBaHbl nOCpe,llCTBOM nOCJIe,llYW~HX 
3aKOHO,llaTeJIbHbIX aKTOB HJIH nOCTaHOBJIeHHA HCnOJIHHTeJIb­

HoA BJIaCTH. 3TO, pa3YMeeTCH, MO){(eT nOCTaBHTb BeHrpHW B 

nOJIO){(eHHe HapYlIIHTeJIH CBOHX oeiH3aTeJIbCTB Ha Me){(,llYHa­

PO,llHOM ypOBHe. O,llHaKO, B COOTBeTCTBHH C aprYMeHTaQHeA 

CY,lla no "npeQe,lleHTY 2", TaKaH 3aKOHO,llaTeJIbHaH aKQHH MO­

){(eT eiblTb ocnopeHa H HaA,lleHa HeKoHcTHTYQHOHHOA no 

CMblCJIY CTaTbH 7(1). TaKHM oeipa30M, CY,ll pellIHTeJIbHO JIH­

WHJI rocY,llapCTBeHHble opraHbl B03MO){(HOCTH ,lla){(e B pe,llKHX 

CJIY4aHx npeHeeiperaTb Me){(,llYHapO,llHbIMH HopMaMH no­

Be,lleHHH HJIH HapYlIIaTb Me){(,llYHapO,llHOe npaBo. 
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HeCOMHeHHO, He MO){(eT He pa,llOBaTb, 4TO Me){(,llYHapO,llHO­

npaBOBble HOPMbl, KOTopble, KaK nOJIaraWT, oeiecne4HBaWT 3a­

~HTY npaB 4eJIOBeKa eiOJIee acpcpeKTHBHO, 4eM HaQHOHaJIbHble 

3aKOHbl, aBTOMani4eCKH CTaHOBHTCH lJaCTbW BHYTpeHHero 

3aKOHO,llaTeJIbCTBa. 11 Bce ){(e C HHCTHTYQHOHaJIbHOA T04KH 3pe­

HHH He MO){(eT He eiecnoKoHTb TOT cpaKT, 4TO CY,ll CBOHM pewe­

HHeM OTKa3blBaeTCH OT lJaCTH CYBepeHHTeTa BeHrpHH, B 

ocoeieHHocTH eCJIH TeKCT KOHCTHTYQHH He oeiH3bIBaeT K 3TOMy. 

3aMeHHB 3aKOHO,llaTeJIbHYW BJIaCTb KOHCTHTYQHeA B POJIH no­

cpe,llHHKa Me){(,llY BHYTpeHHHM H Me){(,llYHapO,llHbIM npaBOM, CY,ll 

HaJIO){(HJI CypOBble (eCJIH He aeicOJIWTHble) orpaHH4eHHH Ha 

napJIaMeHTCKHe H npaBHTeJIbCTBeHHble HHHQHaTHBbl, HanpaB­

JIeHHble Ha TO, 4TOeibl HeKOTopble pa3,lleJIbl Me){(,llYHapO,llHbIX 

COrJIallIeHHA He HMeJIH nOCJIe,llCTBHA BHyrPH CTpaHbl. B MHpO­

BoA npaKTHKe nO,lloeiHble npoeiJIeMbl pellIaWTCH nyreM nepero­

BOPOB Me){(,llY rOCY,llapCTBaMH HJIH nyreM BbInJIaTbl KOMneHca­

QHA; O,llHaKO HeB03MO){(HOCTb ,llJIH rOCY,llapCTBa HapYlIIHTb CBOH 

oeiH3aTeJIbCTBa no Me){(,llYHapO,llHbIM ,llOrOBOpaM Ha HaqHOHaJIb­

HOM ypOBHe JIHlIIaeT TaKOe rOCY,llapCTBO Ba){(HOrO K03blPH B 

cnopax C ,llpyrHMH CTpaHaMH, B ocoeieHHocTH KOr,lla pe4b H,lleT 0 

paaHOrJIaCHHX ,lloeipocoBeCTHoro xapaKTepa Me){(,llY CTpaHaMH 

-YlJaCTHHKaMH ,llaHHOrO COrJIallIeHHH. BPH,ll JIH MO){(HO ocno­

pHTb oei~ee npaBO CY,lla TOJIKOBaTb KOHCTHTYQHW; nOXo){(e O,ll­

Hal<O , 4TO CY,ll CJIHlIIl<OM paClIIHpHJI 3TO npaBO, YCTaHOBHB 

npHHQHnbl, HaJIaraW~He orpaHH4eHHH Ha BCW ,llHHaMHKY 

OTelJeCTBeHHoro 3aI<OHO,llaTeJIbCTBa H nOJIHTH4eCI<oA ){(H3HH no 

OTHOllIeHHW K Me){(,llYHapO,llHOA cHTyaQHH; npH 3TOM CY,ll HB­

HO He npHCJIYlIIaJICH K MHeHHW ,llPymx BeTBeA BJIaCTH. 

npHHQHn~ TOnKOBaHHH H CTaTYC Me){(,llYHapo4Horo npasa 

npHHQHnbl TOJII<OBaHHH Hepe,llKO CJIy){(aT CPOPMHPOBaHHW 

CHCTeMbl OTHOllIeHHA Me){(,llY HaQHOHaJIbHbIM H Me){(,llYHapO,llHbIM 

npaBOM. B pellIeHHH no "npeQe,lleHTY 2" CY,ll PyKOBO,llCTBOBaJI­

CH paclIIHpHTeJIbHblM 3aKOHO,llaTeJIbHbIM H KOHCTHTYQHOHHblM 

TOJIKOBaHHeM. XOTH npe,llBapHTeJIbHO eiblJIO OeibHBJIeH0 , 4TO 

«oei~enpH3HaHHble HOPMbI Me){(,llYHapO,llHOrO npaBa He HBJIH­

WTCH 4aCTbW KOHCTHTYQHH, HO JIHlIIb "npHHHTbIMH oeiH3aTenb­

CTBaMH"», Ha caMOM ,lleJIe CY,ll BecbMa pellIHTeJIbHO onpe,lleJIHeT 
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UK pa3 06paTHoe. B CJIe,aYIOIl\HX a63auaX OH ,aOKa3b1BaeT, llTO 

CTaTbjJ 7(1) Tpel5yeT, llT06b1 "KOHCTHTYUHjJ H HaUHOHaJIbHOe 

npaBo... HHTepnpeTHpOBaJIHCb TaK, llT06bl 061l\enpHHjJTble HOP­

Mbl Mex<,aYHapo,aHoro npaBa 6blJIH 6bl .neRcTBeHHblMH". Cy,a 

yCTaHaBJIHBaeT (H 3TO KaK MHHHMyM> BeHrepcKHA BapHaHT - H 

tleJIaeT 3TO pacmHpHTeJIbHO - aMepHKaHcKoA HOPMbI no "lleJIY 

mXYHbl «BeTcH»", r,ae YCTaHOBJIeHO, llTO lPe,aepaJIbHble 3aKOHbi 

tlOJIX<Hb16b1Tb CIPOPMYJIHpOBaHbl. "TaM, r,ae 3TO npe,aCTaBJIjJeTCjJ 

B03MOX<HbIM", B COOTBeTCTBHH C Mex<,aYHapo,aHbIM npaBOMlS. 

HCnOJIb3YjJ pemHTeJIbHble, 06H3bIBalOIl\He IPOPMYJIHPOBKH, 

Cy,a H,aeT ,aaJIbme. lleM B npeue,aeHTe 'BeTCH', H Tpe6yeT, llTO­

6bl He TOJIbKO 3aKOHbi BeHrpHH, HO H nOJIox<eHHjJ KOHCTHTYUHH 

HHTepnpeTHpOBaJIHCb B COOTBeTCTBHH C Mex<,aYHapo,aHbIMnpa­

BOM. PaCIllHpHTeJIbHble TOJIKOBaHHjJ HaBo,ajJT Ha MblCJIb, llTO CYti 

YCTaHaBJIHBaeT npHMaT Mex<,aYHapo,aHoro npaBa Ha,a KOH­

CTHTYUHeA, HaCTaHBaH. llT06bl KOHCTHTYUHOHHble nOJIox<eHHH 

COOTBeTCTBOBaJIH TOMY, llTO ,aHKTyeT Mex<,aYHapo,aHoe npaBO. 

::ITO no,aTBepx<,aaeTCjJ ,aaJIee H B ,aPyroM BaX<HOM 3aKJIIOlleHHH 

no ,aaHHOMY npeue,aeHTY. 3,aeCb Cy,a paCCMaTpHBaeT B03MOX<­

Hble nOCJIe,aCTBHjJ KOHIPJIHKTa Mex<,ay KOHCTHTYU,HOHHbIMH 

nOJIox<eHHjJMH H Mex<,aYHapo,aHbIM npaBOM (CM. HHx<e). CYti 

onpe,aeJIHeT, llTO TeKCT CTaTbH 70) lleTKO YCTaHaBJIHBaeT 

"YCJIOBHe llJIeHCTBa B Mex<,aYHapo,aHoM co06ll\ecTBe", a TaKx<e 

TO, llTO HOPMbI HHOA 3aKOHo,aaTeJIbHOA CHCTeMbI - Mex<,ay­

Hapo,aHoro npaBa - jJBJIjJlOTCjJ npHopHTeTHbIMH... [<I>aKTHlleCKH) 

OTXO,a OT Mex<,aYHapo,aHoro npaBa 6y,aeT CllHTaTbCjJ aHTHKOH­

CTHTyUHOHHblM, npOTHBOpellall\HM CTaTbe 70) KOHCTHTYU,HH". 

nOJIb3YHCb CTOJIb 0,aH03HallHOA TepMHHOJIOrneA, BeHrep­

CKHA cy,a H,aeT ,aaJIbme, lleM HTaJIbHHCKHA KOHCTHTYQHOHHblA 

cy,a, KOTOPblA YCTaHOBHJI, llTO XOTjJ, UK 061l\ee npaBHJIO, npHH­

u,Hnbl Mex<,aYHapo,aHoro npaBa 06JIa,aa1OT npHopHTeToM, OHH 

He Moryr H,aTH B HapymeHHe OCHOBOnOJIaralOll\HX npHHUHnOB 

HTaJIbHHCKOA KOHCTHTYUHH. HejJcHo, npHMeT JIH BeHrepcKHA 

cy,a TaKoe OrpaHHlleHHe ,aeAcTBHjJ Mex<,aYHapo,aHoro npaBa, 

paCCMaTpHBaH TY x<e npol5JIeMY B paMKax HHoro npeue,aeHTa. 

Ho no MeHbilleA Mepe B ,aaHHOM cJIyqae BeHrepcKHA cy,a 015­

pHCOBaJI npol5JIeMY 150JIee mHpoKHMH Ma3KaMH, nOCTaHOBHB, 

llTO Bce nOJIox<eHHjJ KOHCTHTYUHH He HMelOT CHJIbl, eCJIH OHH 

npOTHBOpellaT Mex<,aYHapo,aHOMY npaBY. 
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"O«SIQenpH3HaHHWe HOpMIi MelK.ztYHapOtIHoro npasa": CMIiCJI 

nOHjJTHjJ Hero HHCTHTYQHOHaJIbHWe acne~ 

061l\ee MHeHHe TaKOBO, llTO ·06ll\enpH3HaHHble npHHUHnhl 

Mex<,ayHapo,aHoro npaBa" ecTb HellTO 60JIbmee. Hex<eJIH npoCTO 

cOBoKynHocTb Mex<,ayHapo,aHo-npaBOBblX HOPM. o,aol5peHHblX 

60JIbmHHCTBoM rocy,aapCTB H npHHHTblX ,aJIjJ Bce061l\ero nOJIb­

30BaHHjJ. MHorHe CKJIOHHbl 6bIJIH 6bl OTHeCTH clO,aa HOPMbl 

06blllHoro Mex<,ayHapo,aHoro npaaa, KOTopble co,aepX<aT B ce6e 

3JIeMeHTbl a) 061l\enpHHjJToA npaKTHKH, H 6) y6eX<.aeHHocTH B 

npaBoMepHocTH (opinio juriS). Pa3YMeeTcjJ, HeMaJIO HanHcaHO 0 

Tpy,aHOCTHX onpe,aeJIeHHH Toro, llTO jJBJIjJeTCH Ha,aJIex<all\eA 

npaKTHKoA rocy,aapCTBa, H Toro, llTO jJBJIHeTCH Bblpax<eHH­

eM MOpaJIbHblX 06H3aTeJIbCTB npH,aepX<HBaTbCjJ onpe,aeJIeH­

HblX HOpM (1lTO 06pa3yeT 06blllHoe npaBO). H Bce x<e 60JIbmHH­

CTBO CneUHaJIHCTOB nOMell\alOT Mex<,aYHapo,aHoe 06bIllHOe 

npaBO B KaTeropHIO "061l\enpH3HaHHb1X HOpM Mex<,aYHapo,a­

Horo npaBa". ECJIH I5bl paCCMaTpHBaeMblA npeu,e,aeHT COCTOjJJI 

HMeHHO B 3TOM, BpH,a JIH KTO-JIH60 H3 CneUHaJIHCTOB B03pa­

x<aJI 6b1 nponiB BKJIlOlleHHjJ npH3HaHHoro npaBa (jus cogens) 

HJIH HMnepaTHBHblX HOpM. HapymeHHe KOTOPbIX 3anpell\aeTC.R, 

B TY x<e KaTerOpHIO. B JIt060M CJIYllae, npH3HaHHoe npaBO TOJI­

KyeTC.R KaK 0603HallalOIl\ee HOPMbl, npH3HaHHble ,aaHHbIM 

rocy,aapCTBOM. 

nOxox<e, llTO BeHrepCKHA KOHCTHTyUHOHHblA cy,a ,aOJIx<eH 

npOBeCTH TaKoe x<e pa3JIHlleHHe Mex<,ay ,aorOBopHblMH 06$1­

3aTeJIbCTBaMH H 015jJ3aTeJIbCTBaMH, BblTeKalOll\HMH H3 06blllajJ 

H 061l\enpHHjJToA npaKTHKH. H3YllaH Kpyr ,aeAcTBH.R CTaTbH 

7(1), Cy,a B HeKOTopblX llaCTHX nOCTaHOBJIeHHA no npeue,aeH­

TaM 06cyx<,aaJI BOnpoc 0 Cxo,aCTBe H OTJIHllHjJX pjJ,aa Mex<,ay­

Hapo,aHblX ,aoroBopoB OT "06ll\enpH3HaHHblx HOpM Mex<,aYHa­

po,aHoro npaBa". O,aHaKo ol5cYX<.lleHHe npeue,aeHTOB He CJIHm­

KOM nOMOrJIO B onpe,aeJIeHHH Toro, llTO Cy,a HMeJI B BH,ay nOti 

TepMHHOM "06ll\enpH3HaHHble HOpMbl". llJIjJ Toro, llTOl5bl Mex<­

,aYHapo,aHoe npaBO HrpaJIO 60JIee nOJIe3HYlO POJIb, He06xo,aHMo 

onpe,aeJIHTb TOllHee ero paMKH; 3TO n03BOJIHJIO 15b1 nap­

JIaMeHTapHHM nOCTpOHTb 3aKOHo,aaTeJIbCTBO. B 150JIbmeA 

CTeneHH COOTBeTCTBYlOll\ee Mex<,aYHapo,aHblM CTaH,aapTaM. 

PaCCMOTpHM BKpaTue HHCTHTYUHOHaJIbHYIO np06JIeMY. 
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TaKHe 3a,llallH, KaK TOJIKOBaHHe H pa3bHCHeHHe HOpM Me:>K­

,lIYHap0,llHOrO npaBa, a TaK:>Ke npHBe,lleHHe B COOTBeTCTBHe 

npOTHBOpellall(HX ,lIpyr ,lIPyry HOpM npe,llCTaBJIHeTCH npasHJIb­

HbIM ,lIOBepHTb IOpH,lIHlIeCKOMY HJIH KBa311-lOpH,lIl1l1eCKOMY 

Be,llOMCTBY THna KOHCTHTYUHOHHoro cY,lIa. TaKHe 3a,llallH MO­

rYT BKJIlOlIaTb paCCMOTpeHHe Toro, KaKOBbl Tpe(5oBaHHH K 

npH3HaHHIO ,lIaHHOA Mepbl rOCY,lIapCTBeHHoA npaKTHKoA, Ka­

KOB Heo(5xO,llI1MMA ypoBeHb COOTBeTCTBHH Me:>K,lIY HOP­

MaMH, KaKHe ,lIOKa3aTeJIbCTBa Heo(5xO,llI1MbI ,lIJIH YCTaHOBJIe­

HHH opinio juris, B KaKoA Mepe ,lIOrOBOpbI MOrYT HCnOJIb30Ba­

HM ,lIJIH OOOCHOBaHHH o(5bIlIHoro npasa16. 11 Bce :>Ke nO,llo(5Hble 
,;;
:{ 

3a,llallH (B OCOObIX OOCTOHTeJIbCTBax) MorYT (5bITb nopYlIeHbI ,f 
,lIPyrHM rocY,lIapCTBeHHbIM YlIpe:>K,lIeHHHM. HeTpY,lIHO npe,ll­ '· 

:1 
f 

CTaBHTb, liTO MHHHCTepCTBO I1HOCTpaHHblX ,lIeJI BeHrpl1H MO­

:>KeT npHMeHHTb HHble CTaH,lIapTbI, He:>KeJII1 CY,lI, B onpe,lle­

JIeHHH Toro, KaKHe HOPMbI o(5JIa,llaIOT CTaTYCOM "0(5ll(enpI13­

HaHHMX" B Me:>K,lIYHapO,llHOM npaBe. TaK, nOJIbCKHA KOH­

CTHTYUHOHHbIA CY,lI "He ClIHTaeT ceOH KOMneTeHTHblM B 

,lIeJIe npOBepKH COOTBeTCTBHH nOJIbCKOrO HaUHOHaJIbHOrO 

npasa H Me:>K,lIYHapO,llHOrO npasa"17. B pe3YJIbTaTe B nOJIbme 

3aKOHO,llaTeJIbHaH BJIaCTb coxpaHHeT pOJIb nOCpe,llHHKa 

Me:>K,lIY HaUI10HaJIbHbIM 11 Me:>K,lIYHapO,llHbIM npasoM. 

.llJIH C03,l1aHHH ,lIOCTaTOllHO JIerl1TI1MHOA OCHOBbI ,lIJIH Toro, 

lITOObI ,lIOBepl1Tb paCCMOTpeHl1e 11 TOJIKOBaHHe Me:>K,lIYHa­

pO,llHOrO npaBa KOHCTI1TYUI10HHOMY CY,lIY, MO:>KHO npe,llJIO­

:>KHTb B KalleCTBe aJIbTepHaTI1BbI KOHCTHTYUI10HHOe onpe,lle­

JIeHHe, CXO,llHOe C TeM, liTO ,lIaeTCH B repMaHCKOM OCHOBHOM 

3aKOHe: "ECJII1 B XO,lle paCCMOTPeHI1H CY,lIeOHOrO ,lIeJIa B03HI1Ka­

lOT COMHeHHH B TOM, HBJIHeTCH JIH HopMa Me:>K,lIYHapO,llHOrO 

nYOJIHlIHOrO npaBa HeOTbeMJIeMOA lIaCTblO $e,llepaJIbHOrO npa­

Ba 11 onpe,lleJIHeT JIH :na HopMa npasa 11 O(5H3aHHOCTH I1H,lIHBH­

,lIYYMa, CY,lI ,lIOJI:>KeH 3apYlII1TbCH pemeHHeM 4Ie,llepaJIbHOrO 

KOHCTI1TYUI10HHOrO cY,lIa"18. TaKoe nOJIO:>KeHl1e onpe,lleJIHeT 

npHMaT Bonpoca 0 IOPI1C,lII1KUI1I1 He TOJIbKO no OTHome­

HHIO K BonpocaM 0(5 HHKopnOpaU1111 H TpaHc$opMaUHH Me:>K­

,lIYHap0,llHOrO npaBa B HaUHOHaJIbHOe npaBO, HO 11 no OTHome­

HI1IO K Bonpocy 0 TOM, ooecnellHBaeT JIH ,lIa:>Ke HHKOpnOpl1po­

BaHHaH Me:>K,lIYHapO,llHaH HopMa ,lIOCTaTOllHoe OCHOBaHHe ,lIJIj{ 

aneJIJIHUHH HH,lIHBH,lIYYMa K TaKoA HopMe19. KpOMe Toro, TaKoe 
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nOJIO:>KeHHe CBeJIO OM K MHHHMYMY B03MO:>KHOCTb B03HHKHO­

BeHHH 3aTpY,lIHHTeJIbHbIX CJIYlIaeB, KOr,lla ,lIBe HJII1 HeCKOJIbKO 

BJIaCTHbIX CTpYKTYP HBHO He COrJIamalOTCH OTHOCI1TeJIbHO 

MeCTa ,lIaHHOA Me:>K,lIYHap0,llHOA HOPMbI B pemeHHH npo(5JIeM 

Ha HauHOHaJIbHOM ypOBHe. 

KOHCTHTYUI10HAJll13AUID1 ME)KJlYHAPO,llHOrO lIPABA 

ElIte ,lI0 paCCMOTpeHHH "npeue,lleHTa 2ft 3KC ynOJIHOMOllHJI 

CY,lI paccMaTpHBaTb BonpocbI 0 COOTBeTCTBHH OOHapO,llO­

BaHHbIX 3aKOHOB Me:>K,lIYHapO,llHbIM ,lIOrOBopaM. .llJIH Toro, 

lITO(5bI OnpaB,lIaTb HCnOJIb30BaHHe 3Toro nOJIHOMOlll1H B "npe­

ue,lleHTe 2", CY,lI ,lIOJI:>KeH ObIJI nOJIHOCTblO onpe,lleJII1Tb COOTHO­

meHHe Me:>K,lIY ,lIOrOBOpHMM H O(5MlIHbIM Me:>K,lIYHapO,llHMM npa­

BOM H HaUHOHaJIbHbIM npasOM. B "npeUe,lleHTe 2" CY,lI onpe,lle­

JIHeT, liTO COrJIaCHO CTaTbe 7(1) KOHCTHTyUHH ,lIJIH BblHeceHHH 

cY:>K,lIeHHH 0 KOHCTHTYUHOHHOCTH 3aKOHa Heo(5xO,llI1MO pac­

cMoTpeHHe BonpocoB Me:>K,lIYHapO,llHOrO npasa. PaCIIIHpHTeJIb­

Hoe TOJIKOBaHHe CY,lIOM CTaTbH 7(1) KaK (5bl ,lIaeT CY,lIY npaBO He 

TOJIbKO onpe,lleJIHTb, COOTBeTcTByeT JIH 3aKOHOnpOeKT Me:>K,lIY­

HapO,llHOMY npaBY, HO H KBaJIH$HUHpOBaTb ,lIaHHbIA 3aKOH KaK 

HeKOHCTHT}'I{HOHHblit HOO OH He COOTBeTcTByeT HJII1 Me:>K,lIYHa­

PO,llHMM ,lIOrOBOpaM HJIH :>Ke Me:>K,lIYHapO,llHOMY O(5blllHOMY npa­

By. 51 Ha3bIBalO 3TO KocBeHHoi! npOBepKoA COOTBeTCTBI1H, 1100 

3,l1eCb CTaH,lIapTbI KOHCTHTYUHOHHOCTH He OCHOBaHbl Heno­

Cpe,llCTBeHHO Ha TeKCTe KOHCTHTYQHH. PacmHpHH npe,lleJIbl CBO­

HX nOJIHOMOllHA TOJIKOBaHHH KOHCTHTYUHH, CY,lI B03BO,llI1T B 

CTaTYC KOHCTHTYUHOHHbIX HHKopnopHpOBaHHble HOPMbl Me:>K,lIY­

HapO,llHOrO npasa, B TOM lIHCJIe H Me:>K,lIYHapO,llHble ,lIOrOBopM. 

nonpasKH IC Me:>K,lIYHapO,llHoMY npasy, OCYDtecTB.1UleMWe Ha 
H&QHOHaJIbHOM ypOBHe 

KOHCTHTYUHOHaJIH3aUHH Me:>K,lIYHapO,llHOrO npaBa HMeeT 

elIte O,llHO nOCJIe,llCTBHe ,lIJIH KOHCTHTYUI10HHOrO nOpH,lIKa 

BeHrpHH. KaK TOJIbKO Me:>K,lIYHap0,llHOMY OObIlIHOMY npaBY 

pemeHHeM CY,lIa OblJI ,lIaH KOHCTHTYQHOHHMA CTaTYC, no npaso 

aBToMaTHlIecKH, oe3 ,lIaJIbHeAmHX aKTOB 3aKOHO,llaTeJIbHOA 11 HC­
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nOJIHHTeJIbHOA BJIaCTH, CTaHOBHTCH ,lteACTBYIOIl\HM H Ha HaL\H­

OHaJIbHOM ypOBHe. O,ltHaKO nOCKOJIbKY aTO npaBO oIJJIa,ltaeT KOH­

CTHTYU.HOHHbIM CTaTYCOM, JIlOllaH nOnpaBKa K HeMY nOTpellyeT 

npOXOx<,lteHHH npou.ecca nOnpaBKH K KOHCTHTYU.HH, a He no­

npaBKH K OllbIGHOMY 3aKOHOnOJIox<eHHIO. 

HeKOTopble CGHTalOT BeCbMa He,lteMOKpaTHGHbIM HCnOJIb30­

BaTb 3HaGHTeJIbHO 1l0JIee Tpy,ltHbIA npou.ecc ,ltJIH peweHHH Bon­

poca 0 TOM, KaK MeX<,ltYHapO,ltHOe npaBO Mox<eT 6bITb npHMeHeHO 

Ha Hau.HOHaJIbHOM ypOBHe20. BepHO, TaKoA aprYMeHT HMeJI 6b1 

CHJIY B YCJIOBHHX 3aKOHO,ltaTeJIbHOA CHCTeMbi BpO,lte aMepH­

KaHCKoA, r,lte BHeCTH nonpaBKY K KOHCTHTyu.HH KpaAHe TPY,ltHO. 

3T0 He OTHOCHTCH K BeHrpHH, r,lte nonpaBKa K KOHCTHTYU.HH 

Mox<eT 6bITb YTBepX<,lteHa 213 rOJIOCOB B napJIaMeHT&l. XOTH 

TaKoe Tpe60BaHHe 60JIee YCJIOX<HHeT ,lteJIO, 4eM Tpe60BaHHe 

npOCToro 60JIbWHHCTBa, aTO Bce x<e He n03BOJIHeT CGHTaTb, GTO 

rpaX<,ltaHe BeHrpHH He MOrYT ,lteMOKpaTH4eCKH Bblpa3HTb CBoe 

MHeHHe no TaKOMY Bonpocy. B TO x<e BpeMH TaKoe Tpe60BaHHe -

AOCTaTOGHO HH3KHA nopor, ,ltOnYCKaIOIl\HA ,lteMOKpaTHGeCKOe 

BOJIeH3bHBJIeHHe H B TO x<e BpeMH Y,ltepX<HBaIOIl\HA npasHll\yJO 

napTHIO HJIH KOaJIHu.HIO OT CJIHWKOM JIerKOrO OTKa3a OT 

06H3aTeJIbCTB BeHrpHH no MeX<,ltYHapO,ltHOMY 06bIGHOMY npaBY. 

3TO CTaHOBHTCH YTeweHHeM He TOJIbKO ,ltJIH Tex B BeHrpHH, 

KTO BepHT, GTO MeX<,ltYHapO,ltHOe npaso OKa3blBaeT nOJIOX<HTeJIb­

Hoe B03,lteAcTBHe Ha YCTaHOBJIeHHe BepXOBeHCTBa npaBa B 

CTpaHe, HO H ,ltJIH coce,lteA BeHrpHH, KOTopble MOrYT paCCMaT­

pHBaTb BeHrpHIO KaK paCTYIl\YIO yrp03Y H3-3a HaJIHGHH Kpyn­

HbIX BeHrepCKHX MeHbWHHCTB B COCe,ltHHX CTpaHax, TaKHX KaK 

PYMblHHH H CJIOBaKHH22• 

PaCTyJ:QaJI MOHOnOJIH3a.LUf.R anacm B otSJIacm TO.mcOBaHH.R 

KOHCTH~H 

B peweHHH no "npeu.e,lteHTY 2" BeHrepcKHA KOHCTHTyu.HOH­

HblA cY,lt YCTaHOBHJI CBOIO MOHOnOJIHIO Ha npoBepKY KOHC­

THTYU.HOHHOCTH B Tex CJIY4aHx, KOr,lta Bonpoc CBH3aH C Mex<­

AYHapO,ltHbIM npaBoM. nOCKOJIbKY BeHrpHH CJIe,ltyeT MO,lteJIH 

u.eHTpaJIH30BaHHoA npoBepKH KOHCTHTYU.HOHHOCTH, 3TH npo­

tSJIeMbl KaK npaBHJIO tSY,lteT pewaTb TOJIbKO KOHCTHTYU.HOHHbIA 

CY,lt.TaKHM 06pa30M, B IOpH,ltH4eCKHX cnopax no np06JIeMaM 
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COOTBeTCTBHH KOHCTHTYU.HH Cy,lt tSY,lteT e,ltHHCTBeHHbIM otSJIa­

,ltaTeJIeM COOTBeTCTBYlOll\HX nOJIHOM04HA. 

YCTaHOBHB CBOIO IOpHC,ltHKU.HIO B 06JIaCTH npOBepKH Ha 

KOCBeHHYIO HeKoHcTHTYU.HOHHOCTb, TO eCTb Ha TO, HBJIHeTCH JIH 

,ltaHHbIA 3aKOH (3aKOHOnpoeKT HJIH 06HapO,ltOBaHHblA 3aKOHO­

,ltaTeJIbHblA aKT) npOTHBOpe4all\HM MeX<,ltYHapO,ltHOMY npaBY. 

Cy,lt lI>aKTHGeCKH npH,ltaJI KOHCTHTYU.HOHHbIA CTaTYC Mex<,ltY­

HapO,ltHOMY OllbiGHOMY npasy. 3TOT IOpH,ltH4eCKHA war 3aKpen­

JIHeT 3a CY,ltOM npaBO TOJIKOBaHHH KOHCTHTyu.HH B Tex CJIY4a­

HX, KOr,lta 3aKOHO,ltaTeJIbCTBO 3aTparHBaeT npHMeHeHHe Mex<­

,ltYHapO,ltHOrO npaBa. nOCKOJIbKY B TaKHX YCJIOBHHX Mex<,ltY­

HapO,ltHOe npaBO CTaHOBHTCH KOHCTHTYU.HOHHOA npof)JIeMoA H 

nOCKOJIbKY KOHCTHTYU.HOHHbIA cy,lt - e,ltHHCTBeHHbIA HHCTHTYT. 

Ha,lteJIeHHbIA npaBOM TOJIKOBaHHH KOHCTHTYU.HH, MOX<HO C4H­

TaTb, GTO Cy,lt - e,ltHHCTBeHHbIA of)JIa,ltaTeJIb nOJIHOM04HA 

onpe,lteJIHTb, CYll\eCTByeT JIH ·0f)ll\enpH3HaHHa.R HopMa Mex<,ltY­

HapO,ltHOrO npaBa" H KaKOBO CO,ltepx<aHHe aToA HOpMbI. Ha ,ltaH­

HblA MOMeHT, HaCKOJIbKO MHe H3BeCTHO, He CYll\eCTByeT KaKoro­

JIH60 BeHrepCKoro 3aKOHa HJIH HHoro 3aKOHO,ltaTeJIbHOrO aKTa, 

onpe,lteJIHlOll\erO 3TH npHHu.Hnbl. COrJIaCHO aprYMeHTau.HH Cy,lta, 

eMY no CYll\eCTBY npHHa,ltJIeX<HT MOHOnOJIbHOe npaBO He 

TOJIbKO ,lteKJIapHpOBaTb CYll\eCTBOBaHHe HeKHX HOpM 06bl4Horo 

MeX<,ltYHapO,ltHoro npaBa, HO H onpe,lteJIHTb CO,ltepx<aHHe H 015­

naCTb npHMeHeHHH TaKHX HOpM. 

ME)KltYHAPOltHOE npABO. BEHrEPCKHfi KOHCTHTYIlHOHHblfi 

cyIt H PA3BHTHE HltEH f'PA)KltAHCKHX npAB B BEHf'PHH 

B03MO)KHOCTH OBPAIQEHHH K KOHCTHTYIlHOHHOMY CYttY 

npaKTH4eCKH KOHcTHTyu.HoHaJIH3au.HH MeX<,ltYHap0,ltHbIX 

,ltOrOBOpoB HeCOMHeHHO C03,ltaeT MexaHH3M, nOCpe,ltCTBOM 

KOToporo HH,ltHBH,ltYYM Mox<eT HenOCpe,ltCTBeHHo nO,ltaBaTb 

neTHu.HH B KOHCTHTyu.HOHHbIA cY,lt 0 3all\HTe CBOHX npaB, Bbl­

TeKalOll\HX H3 MeX<,ltYHapO,ltHbIX ,ltOrOBOpoB, - MexaHH3M, KOTO­

poro npeX<,lte B BeHrepcKoA 3aKOHO,ltaTeJIbHOA CHCTeMe He 

CYll\eCTBOBaJIO. ltJIH of)bHcHeHHH ,lteACTBHH 3Toro MexaHH3Ma 

CRe,ltyeT KOPOTKO onHcaTb CHTYTau.HIO ,lt0 peweHHH no "npeu.e ­

,lteHTY 2". 
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3axOH 0 KOHCTH~OHHOM cYAe 

3KC pa3pellIaeT BCeM, B TOM tlHCJIe H OTlteJIbHbIM JIH IJ;aM , 

nOltaBaTb )KaJIOObl Ha HapYllIeHH$l KOHCTHTYIJ;HOHHbIX npaB23 

HJIH OCnapHBaTb KOHCTHTYIJ;HOHHOCTb CymecTBy~mHX ~PH­

ltHtieCKHX HOpMbI24• OltHaKO, eCJIH )KaJIOOa COCTOHT B TOM, tlTO 

~pHltHtieCKa$l HOpMa npOTHBOpetlHT ltOrOBOpy, B KOTOPOM 

YtlaCTByeT BeHrpH$l, CnHCOK TeX, KTO MO)KeT nOltaTb TaKOA 

HCK B CYlt, OrpaHHtlHBaeTC$l BblCllIHMH roCYltapCTBeHHblMH 

JIHIJ;aMH25. TaKHM OOpa30M, XOT$l no 3KC OTlteJIbHble JIHIJ;a MOrYT 

nOltaBaTb npOllIeHH$l B KOHCTHTYIJ;HOHHbIA cylt 0 npOBepKe 

KOHCTHTYIJ;HOHHOCTH lteAcTBy~mHX 3aKOHOB, OHH He HMe~T 

npaBa nOltaBaTb HCK Ha lteACTBH$l npaBHTeJIbCTBa, HapYllIa~­

mHe "Me)KltYHapOltHOe COrJIallIeHHe", YtiaCTHHKOM KOToporo 

$lBJI$leTC$l BeHrpH$l. 

TaKoe orpaHHtleHHe He $lBJI$leTC$l npOH3BOJIbHbIM JIHOO 

HppaIJ;HOHaJIbHbIM. ECTb BeCKHe ltOBOltbl B nOJIb3Y Toro, tlTOObI 

He ltaBaTb OTlteJIbHblM JIHIJ;aM npaBa npHoeraTb K Me)KltYHa­

POltHblM COrJIallIeHH$lM ltJI$l Toro, tlTOObl ocnapHBaTb rocy­

ltapCTBeHHbIe YCTaHOBJIeHH$l H nOJIHTHKY roCYltapCTBa tlepe3 

KOHCTHTYIJ;HOHHbIA CYlt. Bonpoc 0 He)KeJIaTeJIbHbiX nOMexax 

rOCYltapCTBY B npOBelteHHH BHellIHeA nOJIHTHKH llIHPOKO 

OOCY)K,l:IaJIC$l. TaK, P$l,l:l cY,l:IeA B ClllA OTMetlaJIH B CBOHX pellIeHH­

$lX, tlTO HCnOJIHHTeJIbHOA BJIaCTH He CJIeltyeT tlHHHTb nOMex 

nOCpe,l:lCTBOM ~pH,l:IHqeCKOrO BMellIaTeJIbCTBa B "nOJIHTHqeCKHe" 

BonpOCbl26
. BblJIH pa3paOOTaHbi BeCbMa H30mpeHHbie TeopHH, 

oocy)K,l:Ia~mHe, B qaCTHOCTH, npOOJIeMbl nO,l:lCY,l:IHOCTH, ,l:IJI$l Toro 

qTOObl ,l:IaTb aMepHKaHCKoA HCnOJIHHTeJIbHOA, a BpeMeHa­

MH - H 3aKOHO,l:laTeJIbHOA BJIaCTH CBOOO,l:lY ,l:IJI$l 3¢¢eKTHBHoro 

Be,l:leHH$l BHellIHeA nOJIHTHKH H ooecneqHTb ee HHCTpYMeHTaMH 

,l:IJI$l ocymeCTBJIeHH$l 3TOA nOJIHTHKH. B BeHrpHH )Ke TeKCT 3KC 

qeTKO orpa)K,l:IaeT c¢epy KOMneTeHIJ;HH npaBHTeJIbCTBa B 

npOBe,l:leHHH BHellIHeA nOJIHTHKH OT nOC$lraTeJIbCTB HHltHBH­

ltYYMa Ha ,l:IeACTBH$l HCnOJIHHTeJIbHOA BJIaCTH B 3TOA c¢epe, 

BO BC$lKOM CJIyqae - B qaCTH, Kaca~meAc$l ,l:IOrOBOpHblX OO$l­

3aTeJIbCTB CTpaHbl. 

no aHaJIOrHH 3aKOHO,l:laTeJIbHblA aKT, KOHTeKcTyaJIbHO 

CB$l3aHHblA C Me)K,l:IYHapO,l:lHbIM ltOrOBOpOM, ecTb CYBepeHHblA 

aKT 3aKOHOltaTeJIbHOrO opraHa. nO:nOMY 3,l:1eCb HMe~T CHJIY 

aHaJIOrHqHble ,l:IOBO,l:lbl, a HMeHHO: OTlteJIbHblM rpa)KltaHaM He 

CJIe,l:lyeT n03BOJI$lTb OrpaHHtlHBaTb napJIaMeHT B npaBe npOBO­

ltHTb BHellIH~~ nOJIHTHKY B paMKax ero KOMneTeHIJ;HH . .llJI$l 

HblHe ,l:IeRcTBY~merO TeKCTa 3KC 3TO ocooeHHo CnpaBe,l:lJIHBO B 

ToR Mepe, B KaKoR 3aKOH n03BOJI$leT napJIaMeHTY npHHHMaTb 

3aKOHO,l:laTeJIbHbie pellIeHH$l HJIH aKTbI, MorymHe npHseCTH 

BeHrpH~ K HapYllIeHH~ ee ,l:IorOBopHblX OO$l3aTeJIbCTB. XOT$l 

nOltOOHble ,l:IeRCTSH$l MorYT C,l:IeJIaTb BeHrpH~ Y$l3SHMOA B 

Me)KltYHapO,l:lHOM nJIaHe, Ha HaIJ;HOHaJIbHOM ypOBHe TaKHe aKTbI 
a6COJI~THO 3aKOHHbl H npaSOMOqHbI. 

rpaxcAaHCKHe npasa B KOHTeKCTe 3KC 

OltHaKO JIHllIaJI OTlteJIbHblX JIHIJ; npaBa ocnapHsaTb 3aKOHbi 

Ha TOM OCHOBaHHH, qTO OHH HapYllIa~T Me)K,l:IYHapO,l:lHble ,l:Ioro­

BOPbl, 3KC He C03,l:laeT YCToAqHBoA CTpYKTYPbI ltJI$l lamHTbl npas 

qeJIOBeKa B CHCTeMe BeHrepCKoro 3aKOHO,l:laTeJIbCTBa. B Tex 

CJIYtla$lX, KOr,l:la lteACTBH$l, OY,l:Ib TO napJIaMeHTa HJIH npaSH­

TeJIbCTBa, $lBHO HapYllIa~T Me)K,l:IYHapOltHble HOPMbl npaB qeJIO­

BeKa, BCTyna$l B KOH¢JIHKT C ,l:IorosopHblMH OO$llaTeJIbCTBaMH 

BeHrpHH, OT,l:IeJIbHble JIHIJ;a He MorYT B3blBaTb K CYltY, qTOObI 

ocnapHBaTb TaKHe lteACTBH$l. TYT HMe~TC$l S SH,l:IY, HanpHMep, 

HOPMbl, npe,l:lYCMOTpeHHbie Me)KltYHap0,l:lHbIM naKTOM 0 rpa)((­

ltaHCKHX H nOJIHTHtieCKHX npaBax H Me)K,l:IYHapO,l:lHbIM naKTOM 

o COIJ;HaJIbHbIX, 3KOHOMHtlecKHX H KYJIbTYPHblX npasax. 

OTCYTCTBHe B BeHrpHH lteACTseHHoro CY,l:IeOHOro Mexa­

HH3Ma 3amHTbl npas tleJIOBeKa $lSHO npOTHSOpeqHT BeHrepCKoA 

KOHCTHTYIJ;HH, a TaK)Ke HapYllIaeT naKT 0 rpa)K,l:IaHCKHX H nOJIH­

THtieCKHX npaBax, KOTOPblA BeHrpH$l paTH¢HIJ;HpOSaJIa H OOHa­

POltOBaJIa
27

. Bo-nepBblX, CTaTb$l 57(5) seHrepcKoA KOHCTHTYU;HH 

npOB03rJIallIaeT, tlTO "Ka)K,l:IbIA ,l:IOJI)KeH OOJIa,l:laTb npaBOM cY,l:Ieo­

Horo HCKa npOTHS pellIeHH$l cYlta, rOCYltapCTBeHHOA a,l:lMH­

HHCTpaIJ;HH HJIH ltpyrHX SJIacTeA, eCJIH OHH HapYllIa~T ero "npa­

sa HJ1H 3aKOHHble HHTepeCbl
R 

'28. TaKHM oopa30M, OTCYTCTSHe 

KaKOrO-JIHOO MeXaHH3Ma, nOCpe,l:lCTBOM KOToporo HH,l:IHBH,l:IYYM 

MO)KeT HCKaTb 3amHTbI CBOHX "npas HJIH 3aKOHHbiX HHTepecos", 

XOT$l H He 3aKpenJIeHHbIX S BeHrepCKOA KOHCTHTYU;HH, HO 3aJIO­

)KeHHbIX S paTH¢HIJ;HpOBaHHbIX BeHrpHeA Me)K,l:IYHapO,l:lHbIX 

AorOBopax, MO)KeT ,l:IaTb HH,l:IHSH,l:IYYMY S03MO)KHOCTb ocnopHTb 
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TaKoe CTPYKTypHOe yny~eHHe KaK HapyrneHHe KOHCTHTYUHH. 

B perneHHH no "npeue,llefiTY 2" KOHCTHTYUHOHHblA cY,ll nOJl­

HOCTbIO npH3HaeT TeKCT CTaTbH 7(1) KOHCTHTYUHH, KOTOpaji 

TpeoyeT, t{T06bI BeHrepCKa.R pecny6J1HKa He TOJlbKO "YBa)l(aJla 

oo~enpHH.RTble HOPMbl Me)l(,llYHapO,llHOrO npaBa", HO H "06ec­

net{HBaJla COOTBeTCTBHe Me)l(,llY OO.R3aTeJlbCTBaMH, npHHjlTblMH 

B paMKax Me)l(,llYHapO,llHOrO npaBa, H BHYTpeHHHM 3aKO­

HO,llaTeJlbCTBOM", CJle,llOBaTeJlbHO, eCJlH npHMeHeHHe rocY,llap­

CTBeHHoro 3aKOHa HapyrnaeT KaKHM-JlH60 06pa30M Me)l(,llY­

HapO,llHble OO.R3aTeJlbCTBa BeHrpHH, TO HeY,llat{a B C03,llaHHH 

MexaHH3Ma, KOTOPblA 6bl ooecnet{HBaJl COOTBeTCTBHe Me)l(,llY 

HaUHOHaJlbHblM H Me)l(,llYHapO,llHbIM npaBOM, .RBJl.ReTCjI .RBHbIM 

HapyrneHHeM CTaTbH 57(5) KOHCTHTYUHH cTpaHbI. nOJlyqaeTC.R, 

"ITO eCJlH OT,lleJlbHble JlHua JlHrneHbl B03MO)l(HOCTH aneJlJlHpO­

BaTb K CY,llY no nOBO,llY HapyrneHH.R npaBHTeJlbCTBOM ,llOrOBO­

POB, a Be,llOMCTBa, HMeIO~He Ha TO npaB029
, He BblcTynaIOT B 

nO,ll,llep)l(KY 3THX JlHU, TO nOCTpa,llaBrnHe npaKTHt{eCKH OCTaIOTCjI 

l5e3 3a~HTbl. 3TO .RBHO CTaBHT BeHrepCKoe rOCY,llapCTBO B 

nOJlO)l(eHHe HapyrnHTeJl.R npHMaTa KOHCTHTYUHH. 

BO-BTOPbIX, Me)l(,llYHapO,llHbIA naKT 0 rpa)l(,llaHCKHX H 

nOJlHTHt{eCKHX npaBax OO.R3bIBaeT CTpaHbl-Yt{aCTHHUbl 06ec­

net{HTb 3IPIPeKTHBHblR HaUHOHaJlbHblA MexaHH3M, nOCpe,llCTBOM 

KOToporo OT,lleJlbHble JlHua MOrJlH 6bl 06pa~aTbC.R 3a 3a~HTo:A 
CBOHX npaB TaM, r,lle 3TO B03MO)l(HO B COOTBeTCTBHH C naKTOM. 

npaB,lla, Bce COrJlarnaIOTCjI B TOM, "ITO ,lleJlO Ka)l(,lloA CTpaHbI 

C03,llaTb TaKoR MexaHH3M (IOpH,llHt{eCKHA HJlH HHOA) ,llJljl Bbl­

nOJlHeHH.R ee 06.R3aTeJlbCTB no naKTY, O,llHaKO OTCYTCTBHe 

He3aBHCHMoro HHCTHTYTa ,llJl.R paCCMOTpeHHjI COOTBeT­

CTBYIO~HX aneJlJljlUHA HJlH ,llJl.R 3a~HTbl npaB, HeCOMHeHHO 

CTaBHT ,llaHHOe rOCY,llapCTBO B nOJlO)l(eHHe HapyrnHTeJljl 

015.R3aTeJlbCTB, B3.RTbIX npH paTHIPHKaUHH naKTa. 

wnpeue,lleHT 2" H HOBbl:A MexaHH3M aneJlJlJlllH:A no nOBolW npaa, 

npe,llycMoTpeHHblx Me)l(,llYHapo,llHblMH ,llOrOBOpaMH 

KaK H3MeHHJlOCb nOJlO)l(eHHe nOCJle perneHH.R CY,lla no 

"npeue,lleHTY 2"1 llYMaeTc.R, "ITO CY,ll, caM Toro He )l(eJlajl, OT­

KPblJl nYTb, no KOTOPOMY OT,lleJlbHbIe JlHua MOrYT oOpa~aTbC.R 
HenOCpe,llCTBeHHO K CY,llY ,llJl.R 3a~HTbl npaa, npe,llYCMOTpeH-

HblX, B t{aCTHOCTH, TaKHMH COrJlarneHH.RMH, KaK Me)l(,llYHapo,ll­

Hble naKTbl 0 rpU,llaHCKHX H nOJlHTHt{eCKHX npasax, a TaK)I(e 

o COUHaJlbHblX, 3KOHOMHt{eCKHX H KYJlbTypHblX npaBax H 

EBponeAcKa.R KOHBeHUHjI 0 3a~HTe npaB t{eJlOBeKa H OCHOBHblX 

CB060,ll. BbIrne Y)I(e OTMet{aJlOCb, "ITO 3KC B .RBHOA IPOpMe He npe­

,llOCTaBJljleT B03MO)l(HOCTH ,llJljl TaKHX 06pa~eHHA30. TOJlKO­

BaHHe CY,llOM BToporo nYHKTa CTaTbH 7(1) B ero pemeHHH no 

"npeue,lleHTY 2" C03,llaeT ,llJl.R :noro Y,ll06HYIO Jla3eAKY. 

AprYMeHTaUH.R HH,llHBH,llYYMa MO)l(eT pa3BHBaTbCjI cJle­

,llYIO~HM 06pa30M. KOHCTHTYUHOHHbIA cY,ll 06Jla,llaeT IOPHC,llHK­

UHeA B KOHCTHTYUHOHHblX Bonpocax; CY,ll ,llaJl TOJlKOBaHHe 

CTaTbH 7(1) KOHCTHTYUHH H nOCTaHOBHJl, "ITO Ha,llJle)l(a~M otS­

pa30M HHKopnopHpOBaHHble Me)l(,llYHapO,llHble COrJlarneHHjI, B 

KOTOPblX yqacTByeT BeHrpHjI, .RBJI.RIOTCjI t{aCTbIO BeHrepCKHX 

KOHCTHTYUHOHHblX HOPM; COOTBeTCTBHe HaUHOHaJlbHOrO 3aKO­

HO,llaTeJlbHOrO aKTa Me)l(,llYHapO,llHOMY ,llOrOBOpy .RBJI.ReTC.R 

KOHCTHTYUHOHHblM BonpOCOM; OT,lleJlbHble JlHua MorYT oClpa­

~aTbC.R K CY,llY no nOBO,llY "HeKOHCTHTYUHOHHOCTH" nOJlO)l(e­

HHA 3aKOHa31 ; CJle,llOBaTeJlbHO. OHH MorYT OClpa~aTbCjI K IOPHC­

,llHKUHH CY,lla C )l(aJlo60A Ha HeCOOTBeTCTBHe HaUHOHaJlbHoro 

3aKOHa Me)l(,llYHapO,llHOMY ,llOrOBOpy. 

CaM 3KC nO,llTBep)l(,llaeT TaKoe YM03aKJlIOt{eHHe. CTaTb.R 

48 3KC npOB03rJlarnaeT, "ITO Ka)l(,llbiA 3a.RBJI.RIO~HA 0 HeKOH­

CTHTYUHOHHOCTH 3aKOHO,llaTeJlbHOA HOPMbI, a TaK)I(e TOT, "KTO 

HCt{epnaJl Bce npOt{He JleraJlbHbIe nym HJ1H He HMe8T B CBoeM 

pacnopIVKeHHH HHoro nYTH, MO)l(eT nO,llaTb )l(aJl06y B KOH­

CTHTYUHOHHblA CY,ll Ha HapyrneHHe ero/ee KOHCTHTYUHOHHblX 

npaB"32. COrJlaCHO pacmHpHTeJlbHOMY TOJlKOBaHHIO CTaTbH 7, 
,llaHHoMY CY,llOM B ero pemeHHH no "npeue,lleHTY 2", ynyrneHHe 

B ,llOCTH)I(eHHH COOTBeTCTBH.R Me)l(,llY HaUHOHaJlbHblM 3aKOHOM 

H 06.R3aTeJlbCTBaMH BeHrpHH no Me)l(,llYHapo,llHbIM ,llorOBOpaM 

.RBJl.ReTC.R HapyrneHHeM KOHCTHTYUHH. CTaTb.R 48 3KC n03BO­

JI.ReT C,lleJlaTb TaKoA BbIBO,ll H TeM caMbiM ,llaeT OT,lleJlbHbIM JlH­

UaM npaBo npH6eraTb K aBTopHTeTY CY,lla. 

3aDU1Ta npaa, OCHOBaHHblX Ha Me)l(lWHapo,llHOM OtSbI'IHOM 

npaae 
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B qeM COCTO~T nOCne~CTBH~ TOrO ~aKTa. qTO Cy~ 

"KOHCTHTYUHOHanH3HpOBan" HOPMbi Me)l(~YHapO~HOrO 06blq­

HorO npaBa. ~n~ ~ena 3all.\HTbi npaB? KaK OTMe4eHO BbiWe. 

3KC 0~H03HaqHO npen~TcTByeT rpa)l(~aHaM anennHpOBaTb K 

aBTOpHTeTY Cy~a ~n~ 3all.\HTbi CBOHX npaB. OCHOBaHHblX Ha 

Me)l(~yHapO~HbIX ~OrOBOpaX. O~HaKO 3KC HHqerO He rOBopHT 0 

TOM, MorYT nH OT~enbHble nHua 06pall.\aTbC~ K Cy~y B Tex cny­

qa~X, Kor~a HX "npasa HnH 3aKOHHbie HHTepecbl" HCXO~~T H3 

~pyrHX HCTOqHHKOB Me)l(~yHapO~Horo npaBa - Me)l(~yHapo~­

Horo 06blqHOrO npaBa, 061l.\enpH3HaHHbiX npHHUHnOB Me)l(~y­

HapO~Horo npaBa HnH HMnepaTHBHblX HOpM. TaK. HanpHMep, 

HeKOTopble nOnO)l(eHH~ Bceo61l.\eA ~eKnapaUHH npaB qenOBeKa, 

~a)l(e He 6y~yqH nO~TBep)l(~eHHbIMH 06~3bIBaIOIl.\HMH corna­

weHH~MH, MorYT npH06peCTH xapaKTep HOpM Me)l(~yHapo~­

Horo 06blqHOrO npaBa. 

Cne~OBaTenbHO, HH~HBH~yYMbl MorYT Bbl~BHHYTb Heoc­

nopHMblA aprYMeHT: nOCKonbKY OCYll.\eCTBneHa KOHCTHTY­

UHOHanH3aUH~ Me)l(~YHapO~Horo 06blQHorO npaBa H 3KC 

Toro He HCKnIOQaeT, HM ~on)l(HO 6blTb pa3peWeHO anennHpOBaTb 

Henocpe~CTBeHHO K Cy~y 3a 3aIl.\HTOA CBOHX npaB. 3aKpenneH­

HblX Me)l(~YHapO~HbIM 06blQHbiM npaBOM. HHblMH cnOBaMH, 

Me)l(~yHapO~Hoe npaBO HMeeT KOHCTHTYUHOHHblA CTaTYC, H 

nOCKonbKY Cy~ npHH~n B CBOIO IOpHC~HKUHIO KOCBeHHoe 

TonKOBaHHe KOHCTHTyUHH, a OT Cy~a Tpe6yeTc~ cnywaHHe no 

HH~HBH~yanbHhlM )l(an06aM no BonpocaM 0 HeKOHCTHTY­

UHOHHOCTH, OT~enbHble nHua HeCOMHeHHO MorYT OCHOBbI­

BaTbC~ Ha Me)l(~yHapo~HOM 06blQHOM npase B CBOHX o6paJIle­

HH~X K Cy~y. 

KOCBEHHbIE METO.llbl HHKOpnOPAQHH: nOCTEnEtrn:OE 


ITPO.llBHXEHHE B OBJIACTH nPAB QEJIOBEKA 


·npeue~eHT 2" MO)l(eT TaK)I(e OKa3aTb KOCBeHHoe. HO BecbM. 

He06blQHOe no xapaKTepy B03~eAcTBHe Ha ~e~TenbHocTb Cy~a 

B c~epe OCHOBHblX npaB QenOBeKa. KOHCTHTYUHoHHble Cy~bl 

B ueHTpanbHoA EBpone H~eneHbl o61l.\eA KOMneTeHUHeA B 06­

naCTH "aocTpaKTHoro" KOHTpon~ Ha~ 3aKOHo~aTenbHb1MH HOP­

MaMH, QTO CB~3aHO C pa3pa60TKoA "OTKpblTbIX" nono)l(emlA 

KOHCTHTyUHH33; HMeHHO Ha TaKHX nOnO)l(eHH~X MorYT np~Mo 

HnH KOCBeHHO oa3HpoBaTbc~ OCHOBHble npaBa qenOBeKa. Cy~bI 

Hepe~Ko HMelOT B03MO)l(HOCTb He TonbKO npOB03rnawaTb 

CYll.\eCTBOBaHHe TaKHX npaB. HO H onpe~en~Tb c~epy HX ~eACT­

BH~. HeKOTopble H3 C03~aHHbIX B BOCT04HOA EBpone KOHCTH­

TYUHOHHblX CY~OB 4aCTO CCbmaIOTC~ Ha 06blQaH CBOHX CTpaH, 

HX HCTOPHIO HnH )l(e Ha HeKOTopbIe ~OKYMeHTbI. KOTopble nOMO­

ralOT cy~aM B TonKOBaHHH TaKHX "OTKpbITbIX" nonO)l(eHHA. B 

1789 ro~y YQpe~HTenbHoe coopaHHe ~paHUHH npHH~no 

.lleKnapaUHIO npaB QenOBeKa (ynoM~HYB ee n03)1(e B npeaM­

6yne K KOHCTHTYUHH) H Hcnonb30Bano ee ~n~ pa3BHTH~ 

CHCTeMbI TaKHX npaB B cTpaHe. Hcnonb3Y~ pacwHpHTenbHoe 

TonKOBaHHe, ~aHHoe Cy~OM B peweHHH no "npeue~eHTY 2" H 

KaCalOll.\eeC~ oO~3aTenbcTBa BeHrpHH oOeCneQHTb COOTBeT­

CTBHe Me)l(~y BHYTpeHHHM H Me)l(~YHapo~HbIM npaBoM. He­

TPY~HO c~enaTb BbIBO~. qTO pa3bRcHRR KOHcTHTyaHoHHocTb 

3aKOHa. Cy,a ,aOJI)l(eH CCbIJIaTbCR Ha HOPMbI Me:>KtlYHapOI:rHOrO 

,aoroBopHoro H Ot)bIllHoro npasa HJIH HHKopnopHpoBaTb HK 

nocpe,acTBoM oTCbIJIKH. 

TaKoA "KocBeHHblA" HnH "ocnaoneHHbIA" MeTO~ HHKopno­

paUHH Me)l(~YHapo~Horo npaBa Tpe6yeT C03~aHH~ B cTpaHe 

cy~eoHoro opraHa. npHMeH~lOll.\erO YKa3aHHbie HOPMbI npH 

BblHeceHHH CBOHX peweHHA, B ocooeHHocTH npH CTonKHose­

HH~X C KOHuenUHeA. cornaCHO KOTOpoA "OTKpbITble" nono)l(e­

HH~ KOHCTHTYUHH CTaHOB~TC~ HCT04HHKOM paHee He Bbl~en~B­

WHXC~ OCOOO npaB34. npH Hcnonb30BaHHH TaKorO MeTo~a Me)l(­

~yHapo~HbIe HOPMbI paCCMaTpHBaIOTC~ nHwb KaK qaCTb 061l.\eA 

3a~aQH TonKOBaHH~ KOHCTHTyuim.3S O~HH H3 B03MO)l(HbiX sa­

pHaHTOB Hcnonb30BaHH~ Me)l(~YHapO~Horo npasa cornaCHO 

3TOMY MeTo~y - ~opMynHpoBaHHe npeBeHTHBHOA HOpMbI 

npOTHB HapyweHH~ Me)l(~YHapO~Horo npasa. HOPMbl, KOTO­

pylO KOHCTHTYUH~ S ~BHOM BH~e He ~aeT. HanpHMep. B npeue­

~eHTe n~epHaH~ec npOTHB BHnKHHCOHa" aMepHKaHCKHA 

~e~epanbHblA paAOHHblA cy~ npe~OCTaBHn HHOCTpaHHblM 

rpa)l(~aHaM OCBOOO)l(~eHHe OT npOH3BonbHoro 3a~ep)l(aHH~ 

cornaCHO Me)l(~YHapO~HbIM HopMaM 0 npaBax qenOSeKa36• 

KpOMe Hcnonb30BaHH~ Me)l(~yHapo~HbIX HOpM ~n~ 3anonHe­

HH~ npooenOB B CHCTeMe KOHCTHTYUHOHHOA 3all.\HTbi npas 

QenOBeKa, 3TH HOpMbI MorYT OblTb npHMeHeHbl ~n~ nOMOIl.\H s 

TOJIKOBaHHH TeKCTa KOHCTHTYUHH, B ocooeHHOCTH ee BHYT­
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peHHe npOTHBOpellHBbIX H HeO,llH03HallHbIX "OTKPbITbIX· no· 

JIO)KeHHA. HanpHMep, B nOCJIe,llOBaBweA aneJIJIHLtHH no ,lleJIY 

"<l>epHaH,lleC - YHJIKHHCOH" OKPY)KHOA aneJIJIHLtHOHHbIA CY,ll 

He npHHHJI peweHHH $e,llepaJIbHOrO paAOHHoro cY,lla 00 HC· 

nOJIb30BaHHH Me)K,llYHapO,llHOA HOPMbI B KalleCTBe Cpe,llCTBa 

cY,lleoHoA 3aWHTbI. BMeCTO <)Toro OKPY)KHOA aneJIJIHLtHOHHbIA 

CY,ll npHHHJI B KalleCTBe OOOCHOBaHHR COOTBeTCTBYJOll.\He KOH­

KpeTHble HOPMbI Me)K,llYHapO,llHOrO OObIlIHoro npaBa, lITOObI 

,llaTb paCWHpHTeJIbHOe TOJIKOBaHHe nOHHTHH Ha,llJIe)Kall.\eA npa­

BOBOA npOLte,llypbI H pacnpOCTpaHHTb TaK)Ke H Ha HHOCTpaHLteB 

npHHLtHn rapaHTHH OT npOH3BOJIbHOrO 3a,Qep)KaHHR. Ba)KHO TO, 

liTO B OOOHX CJIYlIaRX HH $e,llepaJIbHbIA paAOHHbIA, HH aneJI­

JIHLtHOHHbIA OKPY)KHOA CY,ll He npHOerJIH K "eCTeCTBeHHOMY 

npaBY" ,llJIH ooecnelleHHR 3all.\HTbI ,llJIR HHOCTpaHLteB. Ooa cY,lla 

HCnOJIb30BaJIH n03HTHBHble HCTOllHHKH Me)K,llYHapO,llHOrO npa­

Ba (CCbIJIKH Ha npaKTHKY rOCY,llapCTB, KOHBeHLtHH H naKTbI). 

lITOObI JIHOO 3anOJIHHTb npOOeJIbI B "OTKpbITbIX· KOHCTHTYLtHOH­

HbIX nOJIO)KeHHRX, JIHOO HCTOJIKOBaTb 3TH nOJIO)KeHHR. B TaKHX 

CJIYlIaHX Me)K,llYHapO,llHoe npaBO He CTaHOBHTCR He3aBHCHMbIM 

HJIH 00H3aTeJIbHbIM HCTOllHHKOM BHYTpeHHero npaBa HJIH 

CY,lleOHoro peweHHH; OHO TOJIbKO C03,QaeT KOHTeKCT ,llJIR onpe­

,lleJIeHHR CO,llep)KaHHH npaBOBbIX HOPM, 3aJIO)KeHHbIX B caMOM 

TeKCTe KOHCTHTYLtHH37
• 

Y TaKoro MeTO,Qa eCTb HeCKOJIbKO npeHMYll.\eCTB. Bo-nepBblX, 

,llaBaH CY,QaM CTpaHbI B03MO)KHOCTb nOnOJIHHTb KOHCTHTYLtHJO 

HopMaMH, npHHRTblMH Me)K,llYHapO,llHbIM COOOll.\eCTBOM, OH 

YKpenJIHeT 3all.\HTY npaB lIeJIOBeKa Ha HaLtHOHaJIbHOM ypOBHe, 

TaK KaK Me)K,llYHapO,llHble HOPMbI B LteJIOM ooecnellHBaJOT OOJIee 

WHPOKYJO 3all.\HTY TaKHX npaB, He)KeJIH BHyrpeHHHe 3aKOHbl. B 

BOCTOllHoeBponeAcKOM perHOHe TaKaH aprYMeHTaLtHH HMeeT 

Ba)KHOe 3HalleHHe. C YlIeTOM HCTopHlIeCKHX H KYJIbTypHbIX 

tI>aKTOpOB 3all.\HTa npaB lIeJIOBeKa B BOCTOllHOA H UeHTpaJIbHOA 

EBpone He MO)KeT ObITb OCMblCJIeHa JIHWb B paMKax tI>HJIOCO$HH 

orpaHHlIeHHR B03MO)KHOCTeA rOCY,QapCTBa BMeWHBaTbCR B 

CBOOO,llHOe BOJIeH3bRBJIeHHe JIHlIHOCTH. BocnpHRTHe npaBO­

BoA KYJIbTypbl 3,llecb CKopee CBH3aHO C TeM, liTO OT rocY,llap­

CTBa O)KH,llaeTCH npe,llOCTaBJIeHHe rpa)K,llaHaM KOHKpeTHO 

C$OPMYJIHpOBaHHbIX npaB. npaBa lIeJIOBeKa MeCb He Moryr 00­

JIee onpe,lleJIRTbCH lIepe3 OTpHLtaHHe -- lIepe3 orpaHHlIeHHe 
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BJIaCTH rOCY,llapCTBa; CJIe,llyeT TaK)Ke npHHHMaTb BO BHHMa­

HHe H TO, liTO rOCY,llapCTBO 6Y,lleT "npe,llOCTaBJIHTb lIeJIOBeKY 

npaBO Ha 06ecne4eHHe COOCTBeHHbIX HY)K,ll H rapaHTHpOBaTb 

3TO npaBO", C TeM lITOObl HH,llHBH,llYYM CTaJI "JOpH,llH4eCKH aBTO­

HOMHOA" JIHlIHOCTbJ038 • nOCKOJIbKY Me)K,llYHapO,llHble HOPMbl 

cO,llep)KaT 3Ha4HTeJIbHO 60JIbWe nO,llJIe)Kall.\HX 3all.\HTe npaB, 

4eM. HanpHMep, aMepHKaHCKaH KOHCTHTYLtHH. HX 3Ha4eHHe H 

HX B03,lleAcTBHe Ha pa3BHTHe KOHCTHTYLtHOHHOA TpaKTOBKH 

npaB 4eJIOBeKa B CTpaHax 3Toro perHOHa BecbMa 3Ha4HTeJIbHbl. 

BO-BTOPbIX, npe,llJIaraeMbIA MeTO,ll "KOCBeHHoA" HHKOP­

nOpaLtHH Me)K,llYHapO,llHOrO npaBa n03BOJIHeT nOKOH4HTb C 

TeopeTH4eCKHMH ,lleOaTaMH OTHOCHTeJIbHO MOHH3Ma H ,llY· 

aJIH3Ma. Y4aCTHHKH KOTOPblX TaK HJIH HHalle nblTaJOTCR pa3pe­

WHTb Bonpoc 0 TOM. KOr,lla H r,lle Me)K,llYHapO,llHOe npaBO 

CTaHOBHTCH ,llJIR HaLtHOHaJIbHblX CY,llOB OCHOBOA ,llJIH npHHHTHR 

peweHHA. HeKOTopble ,llOKa3bIBaJOT. 4TO npRMoe HCnOJIb30BaHHe 

Me)K,llYHapO,llHbIX HOpM B CY,lle6HOA npaKTHKe OT,lleJIbHbIX 

CTpaH He3aKOHHO. rOBOpHT. HanpHMep. liTO HOPMbl Me)K,llY­

HapO,llHOrO 00bI4Horo npaBa YCTaHOBJIeHbl cy6beKTHBHbiM 

00pa30M. 4epe3 opinio juris39. a He npe,llCTaBHTeJIbHbIMH 

nOJIHTH4eCKHMH Y4pe)K,lleHHHMH~. B OTHoweHHH ,llOrOBOpOB 

MO)KHO CKa3aTb. 4TO Y4aCTHe B HHX rOCY,QapCTB OCJIaOJIHeT 

aprYMeHTaLtHJO 0 He3aKOHHOCTH HCnOJIb30BaHHH ,llOrOBOpOB; 

HO TOT $aKT. liTO OHH CTaHOBRTCH 06beKTOM HCTOJIKOBaHHH B 

cY,lle "B03BO,QHT HX B paHr 3aKOHO,llaTeJIbHOA HOPMbl, npH,llaeT 

HM 4yrb JIH He $yHKLtHJO JOPH,llH4ecKoro ,llOKYMeHTa.. :'4I. ECTb, 

O,llHaKO. H TaKHe, KTO nOJIaraeT. 4TO ypOBeHb Y4aCTHR Bblt)OP­

HblX nOJIHTHlIeCKHX CTPYKTYP B ,llOrOBOpHOA npaKTHKe ,lleJIaeT 

,llOrOBOpHoe H OObIlIHoe npaBO ,llOCTaT04HO BeCOMbIM; B 

3TOM CMblCJIe OHO BnOJIHe MO)KeT npOTHBOCTOHTb OOBHHeHH­

HM B B03MO)KHOM HapyweHHH BOJIH 60JIbWHHCTBa. 

npe,llJIaraeMblA MeTO,ll HCnOJIb30BaHHH Me)K,llYHapO,llHOrO 

npaBa HaLtHOHaJIbHblMH CY,llaMH (TeOpHH "MRrKoA" HHKopno­

paLtHH) ,llaeT CY,QaM npaBOBoA HHCTpYMeHT. n03BOJIHJOll.\HA 

OOOATH CTOPOHOA Hepa3peWHMble. nO-BH,llHMOMY, TeopeTHlIec­

KHe CnOpbl. npH TaKOM nO,llXO,lle B03HHKaeT Bonpoc 0 npHMeHe­

HHH Me)K,llYHapO,llHOrO npaBa KaK HHCTpYMeHTa npHHRTHR pe­

weHHA HJIH KaK cpe,QCTBa "onpe,lleJIeHHH c$ep OTHOCHTeJIb­

Horo ,llOMHHHpOBaHHH Me)K,llYHapO,llHOrO H BHYTpeHHero npa­
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Ba"42. BMecTO ~3TOrO HCnOJlb30BaHHe Me>KJlYHapOJlHbIX HOpM B 

KaqeCTBe 06~HX nocooHA B TOJlKOBaHHH 3aKOHOB JlaeT CYJlaM 

YJlOOHblA HHCTpYMeHT HHTepnpeTaltHH, nOCpeJlCTBOM KOTO­

poro HeOJlH03HaqHbiA HJlH "OTKpblTbIA" KOHCTHTYltHOHHblA 

TeKCT "npOnHTbIBaeTCH" Me>KJlYHapOJlHbIMH HOpMaMH H qaHHH­

HMH, npOHCTeKalO~HMH H3 Me>KJlYHapOJlHoro KOHceHcyca43• 

TaKHM 06pasOM, B OTJlHqHe OT MeTOJla npHMOA HHKOpnOpaltHH 

Me>KJlYHapOJlHbIX HOPM44 npeJlJlaraeMblA MeTOJl KOCBeHHOA 

HHKOpnOpaltHH YKOpeHeH B KOHCTHTYltHOHHOM TeKCTel OJl­

HaKO OH JlOOaBJlHeT eMY rJlYOHHbI nOCpeJlCTBOM BBeJleHHH ero 

B KOHTeKCT, KOTOPblA nOJlb3yeTcH BCeoOUU1M npH3HaHHeM. 

MHrKHA" HJlH "KOCBeHHbIA" MeTOJl HHKOpnOpaltHH, npH­

OOpeTWHA 60JlbWYIO CHJlY nOCJle peweHHH no "npelteJleHTY 2", 
YKpenJlHeT nOJlO>KeHHe BeHrepcKoro KOHCTHTYltHOHHOro cY­

Jla B KOHCTHTYltHOHHOA CTpYKType CTpaHbI. KOHCTHTYltHOHHblA 

CYJl He npHMeHHeT CHJlY JlJlH HCnOJlHeHHH CBOHX peweHHA. Ero 

aBTopHTeT OCHOBaH Ha Jl06poA BOJle JlpyrHX BeTBeA BJlaCTH, 

qTO B CBOIO OqepeJlb 3aBHCHT OT Toro, HaCKOJlbKO JlerHTHMHblM 

npeJlCTaBJlHeTCH BblnOJlHeHHe KOHCTHTYltHOHHblM CYJlOM ero 

3aJlaq. CYJlbH-qJleHbI KOHCTHTYltHOHHoro cYJla npH BblnOJl­

HeHHH cBoeA 3aJlaqH TOJlKOBaHHH HaLtHOHaJIbHOA KOHCTHTYltHH 

MorYT nOJlb30BaTbCH pa3JlHqHblMH HCTOqHHKaMH 06b1qHOrO 

npaBa - KOHKpeTHoA npaKTHKoA rOCYJlapCTB, JlOrOBOpaMH H 

KOHBeHltHHMH. MHeHHHMH H TpYJlaMH IOPHCTOB4S. TaKoA Me­

TOJl JlaeT B03MO>KHOCTb OOOCHOBaTb TOJlKOBaHHe KOHCTHTYltHH Ha 

qeTKO onpeJleJleHHblX HCTOqHHKaX, OCJla6JlHH TeHJleHltHIO K 

Cy6beKTHBHOMY nOJlXOJlY co CTOPOHbl OTJleJlbHblX cYJleA H TeM 

caMblM CHHMaH B03pa>KeHHH OTHOCHTeJlbHO HK06bl HeJleMO­

KpaTHqeKOrO xapaKTepa peweHHA cYJla. 

nOCKOJlbKY "KOCBeHHblA" MeTOJl HHKOpnOpaLtHH no caMOMY 

CBoeMY cy~eCTBY He nOJlJlaeTCH HCTOJlKOBaHHIO H He HMeeT 

060CHOBaHHH B KOHCTHTYltHOHHblX TeKCTaX, OH 60Jlee 06beK­

THBeH H 60JlbWe nOJlJlaeTCH IOpHJlHqeCKOA aprYMeHTaltHH. 

He>KeJlH "nOCTOHHHO COBepweHCTBYIO~HeCH CTaHJlapTbl" HJlH 

KOHltenltHH "HeBHJlHMOA KOHCTHTYltIU1", HCnOBeJlyeMaH BeHrep­

CKHM KOHCTHTYltHOHHbIM CYJloM'6, H TaK>Ke 60JlbWe, qeM norpy­

>KeHHe B HepeJlKO 3aMyTHeHHbie BOJlbl "eCTeTCTBeHHoro npaBa"41. 

npH TaKOM nOJlXOJle CYJlbH OCHOBbIBalOT CBOH peweHHH no 

cnopHblM BonpocaM Ha OObeKTHBHbIX HCTOqHHKax. a He Ha 
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cy6beKTHBHbIX nOHHTHHX 0 lteHHOCTHX, B ocooeHHOCTH KOrJla 

peqb HJleT 0 npaBax, He nepeqHCJleHHblX B 3aKOHOJlaTeJlbHbiX 
48

JlOKYMeHTax . 3Ta IOpHJlHqeCKaH TeXHHKa TaK>Ke CHaO>KaeT 

KOHCTHTYltHOHHble CYJlbl HHCTpYMeHTOM. qYBCTBHTeJlbHblM 

K npOOJleMe pa3JleJleHHH BJlaCTeA; OH npeJlJlaraeT YJlOOHOe 

npOMe>KYTOqHOe peweHHe Me>KJlY JlBYMH nOJlHpHblMH BapH­

aHTaMH - npHMO npHMeHHTb Me>KJlYHapOJlHble HOPMbI HJlH 
nOJlHOCTblO npeHeoperaTb HMH. 

BYJlyqH 60Jlee HCHbIM, YKa3aHHblA MeTOJl YMeHbwaeT 

B03MO>KHOCTb OTpHltaTeJlbHOA peaKltHH oo~eCTBeHHbIX HJlH 

nOJlHTHqeCKHX KpyrOB, KOTOPblX MO>KeT OTBpaTHTb qpe3Mep­

HaH "aKTHBHOCTb" CYJleOHblX BJlaCTeA. Oopa~eHHe K HopMaM, 

C$OpMHpOBaBwHMCH B oo~enpH3HaHHblX paMKax Me>KJlY­

HapOJlHOro npaBa H npH3BaHHblM npHJlaTb KOHKpeTHoe 

COJlep>KaHHe "OTKPbITbIM" nOJlO>KeHHHM BeHrepCKOA KOHCTH­

TYltHH. n03BOJlHeT CYJlY coxpaHHTb CBOIO JlerHTHMHOCTb. YCH­

JlHBaH npH nOM ero pOJlb B peweHHH KOHCTHTYltHOHHblX cno­

pOB KaK B npOOJleMe pa3JleJleHHH BJlaCTeA. TaK H B Bonpocax 

npaB qeJlOBeKa. TaKoA MeTOJl "Bblpa~HBaHHH npOMe>KyTOqHblX 

TKaHeA B CHCTeMe TOJlKOBaHHH KOHCTHTYltHH"49 nOCpeJlCTBOM 

Me>KJlYHapOJlHbIX HOPM YKpenJlHeT JleJlO 3a~HTbl npaB lIeJlOBeKa. 

oxpaHHH OJlHOBpeMeHHO JlerHTHMHOCTb KOHCTHTYltHOHHoro 

CYJlal npH :nOM CYJl B CBOHX peweHHHX Bce OOJlee qeTKO 

KOHKpeTH3HpyeT Te npaBa. KOTopble HeCOMHeHHO 3aJlO>KeHbI 

B KOHCTHTYltHOHHOM nOpHJlKe BeHrpHH, HO nOKa He nOJlY­

lIHJlH B HeM HBHoro OTpa>KeHHH. 

npOTHBOpellHH Me>KJlY KOHCTHTYLtHOHHYMH npasaMH H Me>K­

JlYHapOnHYMH HOPMaMH 

A.KoH$JlHKT HOpM Me>KJlYHapOnHoro O~M1IHOrO npasa H 

KOHCTHTYI.tHOHH~ npas 

npH paCCMOTpeHHH "npelteJleHTa 2" CYJl BnepBble sa CBOIO 

KOPOTKYIO HCTOPHIO CTOJlKHYJlCH C HeOOXOJlHMOCTblO YJlaJlHTb 

HeCOOTBeTCTBHe Me>KJlY nOJlO>KeHHHMH Me>KJlYHapOJlHOrO 

06blqHOrO npaBa H KOHCTHTYltHOHHblM npaBoM. CTaTb.st 57(4) 
BeHrepcKoA KOHCTHTYltHH COJlep>KHT a6COJllOTHbiA 3anpeT Ha 

npHJlaHHe yrOJlOBHOMY 3aKoHY oopaTHoA CHJlbl: "HHKTO He 
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MO)((eT elblTb npH3HaH BHHOBHblM H npHrOBOpeH K HaKa3aHHIO 3a 

KaKOe-JIHelo .IleJlHHe, KOTOpOe BO BpeMJI ero COBepWeHHJI He 

ClIHTaJIOCb yrOJIOBHblM npeCTynJIeHHeM no BeHrepCKHM 3aKO­

HaM", C .IlpyroR CTOPOHbl, elblJIO JlCHblM, BO BCRKOM cJIyr./ae - PJIH 

Cypa, liTO Me)((.IlYHapO.llHble npHHLtHnbl yrOJIOBHOrO CY.llO­

npOH3BO.llCTBa no .IleJIaM 0 BoeHHblX npecTynJIeHHJlX H npe­

cTynJIeHHJlX npOTHB lIeJIOBellHOCTH HaJIaraJOT Ha rOCY.llapCTBa 

oelJl3aHHOCTb HaKa3blBaTb 3a TaKHe npeCTynJIeHHJI, nYCTb .Ila)((e 

H C npH.IlaHHeM 3aKOHY oopaTHoR CHJIbl. nOCKOJIbKY TaKHe HOP­

Mbl oelblllHoro npaBa BKJIlOlIeHbl B lIHCJIO "Me)((.IlYHap0.llHbIX 

npaBOBblX oelJl3aTeJIbCTB" COrJIaCHO lIaCTH BTOpoR CTaTbH 7(1) 

KOHCTHTyLtHH, Ha HaUHOHaJIbHOM npaBOBOM YPOBHe B03HHKaeT 

npOTHBopeliHe Me)((.IlY noR CTaTbeR H CTaTbeR 57(4), 
CY.ll O.llH03HaliHO .IlOXa3b1BaeT, liTO CTaTbJl 7(1) 00Jl3blBaeT npH­

3HaTb Me)((.IlYHapO.llHOe npaBo, KOTopoe, XOTJI H npHHa.llJIe­

)((HT K HHOR npaBoBoR cHcTeMe, B LteJIOM oOJIa.llaeT npHopHTe­

TOM. 11 CY.ll nOCTaHOBJIJleT, liTO BHYTpeHHee npaBO .IlOJI)((HO OblTb 

.IlOnOJIHeHO Me)((.IlYHapO.llHbIM npaBOM H npHBe.lleHO C HHM B 

COOTBeTCTBHe, HOO lTO eCTb "YCJIOBHe npeOblBaHHJI B Me)((­

.IlYHap0.llHOM cooelll\eCTBe". HeCMOTpJl Ha CTOJIb WHPOKO dlJop­

MYJIHpOBaHHoe BCTynJIeHHe, CY.Il HeCKOJIbKO C.Ilep)((HBaeTCJI 

nepe.ll TeM KaK BCTynHTb B OOJIaCTb .IlHCKYCCHH Me)((.IlY MOHH3­

MOM H .IlYaJIH3MOM, OTMeliaeTCJI. liTO ecJIH CTpaHa He npHBO.llHT 

CBoe BHYTpeHHee npaso B COOTBeTCTBHe C Me)((.IlYHapO.llHbIM 

npaBOM. ee nOJIO)((eHHe B Me)((.IlYHapO.llHOM COOOll\eCTBe 

CTaHOBHTCJI Yll\epOHbIM. 3TO KJIaCCHlieCKaJl .IlyaJIHCTCKaJl 

CIlopMYJIa: CTpaHa C03HaTeJIbHO pewaeT HapymHTb CBOH Me)((­

.IlYHap0.llHble oelJl3aTeJIbCTBa. JIHOO npOBe.llJl npOTHBOpellall\HA 

HM HaLtHOHaJIbHblA 3aKoH, JIHOO He npHBe.llJl Hau,HOHaJIbHbIR 

3aKOH B COOTBeTCTBHe C OOJl3aTeJIbCTBaMH no Me)((.IlYHapO.llHbIM 

COrJIaWeHHJlM. O.llHaKO CY.Il TYT )((e .IleJIaeT peWHTeJIbHbIA war H 

OObJlBJIJleT, liTO JIlOeloe "npeHeOpe)((eHHe Me)((.IlYHapO.llHbIM npa­

BOM JlBJIJleTCJI aHTHKOHCTHTYLtHOHHbIM. HOO OHO npOTHBope­

lIHT CTaTbe 7(1) KOHCTHTYQHH", TaKHM 00pa30M. peweHHe Hapy­

WHTb Me)((.IlYHapO.llHOe npaBo• .Ila)((e npHHJlTOe 3aKOHO.llaTeJIb­

HoR BJIaCTblO, JlBJIJleTC.H aHTHKoHCTHTYQHOHHbIM. BOJIee Toro. 

eCJIH CTpaHa He npHBO.IlHT B COOTBeTCTBHe HOPMbl oeleHx 3aKO­

HO.llaTeJIbHbIX CHCTeM. H :no .HBHO MO)((eT OblTb oelb.HBJIeHO He­

KOHCTHTYLtHOHHbIM. OKa3bIBaeTC.H. TaKHM 00Pa30M. liTO (BO BCJI­
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KOM CJIYlIae, C TOliKH 3peHH.H Me)((.IlYHapO.llHOrO OOblliHoro npa­

Ba) CY.Il onpe.lleJIJleT BeHrepCKYIO npaBOBYJO CHCTeMY KaK MO­

HHCTHlieCKYlO, B KOTOpoA Me)((.IlYHapO.llHOe npaBO aBTOMaTH­

lIeCKH oOJIa.llaeT npHopHTeTOM .Ila)((e nepe.ll KOHCTHTYLtHOH­

HblMH LteHHOCT.HMH. TaKHMH KaK 3anpeT Ha npH.IlaHHe yrOJIOB­

HOMY 3aKOHY oelpaTHoR CHJIbl. 

,llo BTOpoR MHPOBOR BoAHbI lTa TeopeTHlieCKa.H npoeiJIeMa 

nOliTH He HMeJIa npaKTHlieCKoro 3HalleHH.H, TaK KaK Me)((­

.IlYHap0.llHOe npaBO pe.llKO BCTynaJIO B npOTHBopeliHe C 

KOHCTHTYLtHOHHblMH npHHLtHnaMH. nO.llOOHblM )((e oelpa30M. 

Me)((.IlYHapO.llHOe O!)blllHoe npaBO, eCJIH OHO H He COOTBeTCTBO­

BaJIO KOHCTHTYLtHOHHblM npHHLtHnaM, Bp.H.Il JIH MOrJIO KaK-TO 

COOTHOCHTbC.H C KOHKpeTHblMH 3aKOHaMH OT.IleJIbHblX CTpaH, B 

ocoeleHHocTH C 3aKOHO.llaTeJIbCTBOM 0 npaBax JIHlIHOCTHSO. O.ll­

HaKO OblCTpoe pa3BHTHe Me)((.IlYHapO.llHOR 3all\HTbi npaB lIeJIO­

BeKa 3a nOCJIe.llHHe .IleC.HTHJIeTH.H .IleJIaeT lTY npoelJIeMY BecbMa 

Ba)((HoR. "PeBOJIIOLtH.H" B OOJIaCTH npaB lIeJIOBeKa. npOHCWe.llWa.H 

nOCJIe BTOpoR MHPOBOR BoAHbl, npeBpaTHJIa HH.IlHBH.IlYYMa B 

CYObeKT Me)((.IlYHapO.llHOrO npaBa. "B3pbIB" CTaTYTHOrO 3aKO­

HO.llaTeJIbCTBa BO Bcex oOJIaCT.HX )((H3HH • .Ila)((e B TaKoR CTpaHe 

npeu,e.lleHTHOro npaBa. KaK CIlIA, YBeJIHlIHJI BepO.HTHOCTb 

npoTHBopellHR Me)((.IlY HaLtHOHaJIbHblM 3aKOHO.llaTeJIbCTBOM. 

KOHCTHTYLtHeA H Me)((.IlYHapO.llHbIM npaBoM. TaKa.H TeH.IleHu,HJI 

JIHWb YCHJIHTC.H no Mepe Toro KaK cTpaHbl BOcToliHoeBponeR­

CKoro perHoHa ely.IlYT BBO.llHTb Bce OOJIbWe 3aKOHO.llaTeJIbHbIX 

aKTOB. 

ECTb HeKOTOpa.H BepO.HTHOCTb Toro, liTO CY.Il CMO)((eT Bep­

HYTb CTpaHY K KaKOMY-TO BapHaHTY .IlyaJIHCTCKOR MO.lleJIH. Ta­

KoA no.llXO.ll npHH.HT, HanpHMep, KOHCTHTYLtHOHHblM CY.IlOM 

I1TaJIHH, YCTaHOBHBWHM. liTO OCHOBHble KOHCTHTYQHOHHble u,eH­

HOCTH, Ha KOTOPblX oa3HPyeTC.H HTaJIb.HHCKMA KOHCTHTYLtH­

OHHblA nop.H.IlOK, HMelOT npHopHTeT nepe.ll Me)((.IlYHapO.llHbIM 

npaBOM He3aBHCHMO OT Toro, cCIlopMYJIMpoBaHbl OHM .HBHO 

B KOHCTHTYLtHH HJIH HeT, BeHrepCKHA KOHCTMTYU,HOHHbIA 

CY.Il BnOJIHe Mor ObI npHH.HTb TaKoA no.llXo.ll. eCJIH ObI Ta 

)((e npOOJIeMa B03HHKJIa npH paCCMOTpeHHH KaKOrO-JIH­

00 HHoro .IleJIa. "npeLte.lleHT 2" Mor ObI OblTb Bbl.lleJIeH ocooo 

nyreM BBO.lla B nOCTaHOBJIeHHe· 0 HeM orOBopKH, liTO HOPMbl 

CTaTbH 57(4) OTHOC.HTC.H K OCHOBHblM LteHHOCT.HM BeHrepcKoA 
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KOHCTHTY~HH. O,qHaKO nO,qol5Hoe pa3BHTHe COl5blTHA npe,q­

CTaBJlHeTC.H MaJIOBepO.HTHbIM, H150 3anpeT Ha npH,qaHHe yro­

JIOBHOMY 3aKOHY ol5paTHoA CHJIbl .HBJI.HeTC.H CTOJIb :lKe OC­

HOBOnOJIaralO~eA ~eHHOCTblO, CKOJIb H ,qPyrHe npHHLtHnbl, 

OXpaH.HIO~He ,qeMOKpaTHtJ.eCKHA rocy,qapCTBeHHblA CTpoR, 

KOTOPblR ol5eperaeT rpa:lK,qaH OT npOH3BOJIa. ECJIH Y:lK 3Ta 

HopMa He CtJ.HTaeTC.H OCHOBHblM KOHcrHTY~HOHHbIM npaBOM, 

TO tJ.TO :lKe Tor,qa TaKHM npaBOM CtJ.HTaeTC.Hl 

npOTHBOpetJ.He MellC,!lY HOPMaMH MellC,qyHapO,qHhIX ,qorOBopOB H 

KOHCTH~OHHWMH np~ 

nOCTaHOBJIeHHe Cy,qa no "npe~e,qeHTY 2" C03,qaeT IOPH,qH­

tJ.eCKoe HeCOOTBeTCTBHe Me>K,qy cTaTycoM Me:lK,qYHapo,qHbIX 

,qoroBopoB BeHrpHH, 3KC H KOHCTHTY~HeA cTpaHbl. B OTHome­

HHH ,qorOBopOB BeHrpH.H cTporo npH,qep>KHBaeTC.H ,qYaJIHCT­

cKoA Mo,qeJIH. COrJIaCHO KOTOpoR ,qoroBop. npe>K,qe tJ.eM OH 00­

peTeT 3aKoHHYIO CHJIY, ,qOJI>KeH I5blTb BBe,qeH B rocy,qapcrBeH­

HYIO cHcTeMY npaBa nocpe,qcTBoM 3aKOHa HJIH HHoro IOPH­

,qHtJ.eCKoro aKTa. 3TH "Bso,q~e· aKTbl npeol5pa3YIOT ,qorOBOp­

Hble HOPMbI B HOPMbl rocy,qapCTBeHHoro Y3aKOHeHH.H - 3aKOHa, 

npHH.HTOrO napJIaMeHTOM, HJIH nOCTaHOBJIeHH.H HCnOJIHHTeJIb­

HoA BJIaCTH. TaKoA "npeol5pa3YIO~HA" 3aKOH MO>KeT npHMe­

H.HTbC.H no,qol5Ho BceM npOtJ.HM 3aKOHaM. 3KC npOS03rJIamaeT, 

tJ.TO KaK npaBHJIO ,qorOBOp ol5JIa,qaeT npHopHTeTOM nepe,q 

npOTHBopetJ.a~HMH eMY 3aKOHaMH CTpaHbl. eCJIH TOJIbKO B 3aKO­

He OTHOCHTeJIbHO 3Toro ,qorOBopa Cne~aJIbHO He orOBopeHO 

0I5paTHoe51• XOT.H 3TO He 3a.HBJIeHO B .HBHoR tPopMe. He HCKJIIOtJ.a­

eTC.H, tJ.TO Ha~HOHaJIbHbIR 3aKOH MO:lKeT I5blTb Bblme no paHry, 

tJ.eM ,qorOBOp; n03TOMY pe30HHO I5b1JIO I5bl 3aKJIIOtJ.HTb. tJ.TO KOH­

CTHTy~HoHHble npaBa H HOPMbI MOrYT Bce :lKe I5blTb npHopH­

TeTHblMH no OTHomeHHIO K npOTHBopetJ.amHM HM ,aorOBopHblM 

HopMaM. "npeLte,qeHT 2" KaK I5bl JIHmaeT TaKoA no,qxo,q 3aKOH­

HoA CHJIbl (BO BC.HKOM CJIytJ.ae, tJ.acrHtJ.Ho), no cymecTBY npo­

H3BO,q.H tlKOHCTHTY~HOHaJIH3a~HIO" Me>K,qYHapo,aHbIX ,qoro­

BOPOB H ,qaBa.H nOH.HTb TaKHM 015pa30M, tJ.TO ,aoroBopbl 

npeol5JIa,qalOT Ha,q BceMH 3aKOHo,qaTeJIbHblMH aKTaMH, ,qa>Ke 

eCJIH He COOTBeTCTBYIOutHA ,qorOBOpy aKT Bblme no npaSOBOMY 

CTaTYCY, tJ.eM aKT paTHtPHKa~HH ,qorOBopa. B :nOM CMblCJIe 

MHeHHe Cy,qa 0 Me:lK,qYHapo,qHbIX ,qorOBopax OKa3b1BaeTC.H B 

HenpHMHpHMOM npOTHBopetJ.HH C 3aKOHOM 0 KOHCTHTYLtH­
OHHOM cy,qe (3KC). 

TaKHM 015pa30M, B pemeHHH no "npeLte,qeHTY 2" Cy,q Bnep­

Bble onpe,qeJI.HeT, KaK MO>KHO pa3pewHTb npoTHsopetJ.He Me>K,qy 

,qoroBopHoR HOPMOA H nOJIO>KeHHeM KOHCTHTYLtHH. B peweHHH 

paccMaTpHBalOTC.H B03MO:lKHble nOCJIe,qcTBH.H npHMeHeHH.H 

Me>K,qYHapo,qHbIX npaaoBblx ,qoKYMeHTOB, OTHOCHutHXC.H K BO­

eHHblM npecTynJIeHH.HM H npecrynJIeHHHM npoTHB tJ.eJIOBetJ.­

HOcrH, B TOM tJ.HCJIe HblO-HoPKCKOR KOHBeH~HH 1968 ro,qa~2 H 

EBponeAcKoR KOHBeHLtHH 1974 ro,qa 0 HenpHMeHeHHH cpoKa 

,qaBHOCTH K TaKoro po,qa npecTynJIeHH.HM. Cy,q oTMetJ.aeT, tJ.TO 

3TH Me:lK,qYHapo,qHble KOHBeH~HH "He MOrYT paCCMaTpHBaTbC.H 

KaK HeOTbeMJIeMa.H tJ.aCTb Me>K,qYHapo,qHoro ol5b1tJ.Horo npaBa 

HJIH KaK 015menpH3HaHHble npHHLtHnbl Me:lK,qYHapo,qHoro npa­

Ba"S3. TaKHM 015pa30M, Cy,qy npHWJIOCb paCCMaTpHBaTb KOH­

tPJIHKT Me:lK,qy CTPOTIlM 3anpeTOM Ha npH,qaHHe yrOJIOBHOMY 3a­

KOHY ol5paTHoA CHJIbI, KOTOPblA npe,qYCMOTpeH CTaTbeR 57(4), 
H 00.H3aTeJIbCTBOM npeCJIe,qoBaTb soeHHble npecTynJIeHH.H H 

npecTynJIeHH.H npoTHB tJ.eJIOBetJ.HOCTH, XOT.H 15b1 H no 3aKOHY, 

HMelOmeMY ol5paTHYIO CHJIY, - 015.H3aTeJIbCTBOM, npHH.HTbIM Co­

rJIaCHO YKa3aHHblM ,qorOBopaM; HHblMH CJIOBaMH, Cy,qy npH­

mJIOCb pewaTb Bonpoc 0 TOM, ,qOJI:lKeH JIH OH TOJIKOBaTb 

npOTHBopetJ.He Me:lK,qy KOHCTHTY~HeR H Me:lK,qYHapo,qHbIMH 

COrJIameHH.HMH TaKHM :lKe 015pa30M, KaK H npOTHBopetJ.He 

Me>K,qy KOHCTHTYLtHeR H ol5menpHH.HTblMH HopMaMH Me:lK­

,qYHapo,qHoro npaBa. 

Cy,q nOCTaHOBHJI, tJ.TO 015.H3aTeJIbCTBa, npHHjJTble no ,qBYM 

ynOMjJHYTblM Me>K,qYHapo,qHblM KOHBeH~HjJM, OTMeHjJlOT 

a!5cOJIIOTHYIO oxpaHY npaBa, npe,qocraBJIjJeMoro craTbeA 57(4) 
BeHrepcKoR KOHCTHTY~HH. Cy,q OTMeTHJI, tJ.TO ol5e KOHBeHLtHH 

015jJ3b1Ba1OT CTpaHbJ-ytJ.acTHHLtbl npeCJIe,qoBaTb BoeHHble npe­

cTynJIeHH.H H npecTynJIeHHjJ npoTHB tJ.eJIOBetJ.HOCTH, He3aBH­

CHMO OT KaKHX-JIHl5o 3aKoHo,qaTeJIbHblX orpaHHtJ.eHHR, H tJ.TO 

:no 015jJ3aTeJIbCTBO OTpa:lKaeT "tJ.eTKYIO TeH,qeHLtHIO" B pa3BHTHH 

Me:lK,qYHapo,qHoro ol5bltJ.Horo npaBa. ECJIH B Me>K,qYHapo,qHOM 

npaBe He HMeeTC.H tJ.eTKHX HOPM, KacalOmHXC.H 3aKOHo,qaTeJIb­

HblX orpaHHtJ.eHHA npeCJIe,qOBaHHjJ BHHOBHblX B BoeHHblX npe­

cTynJIeHH.HX H npecTynJIeHHjJX npOTHB tJ.eJIOBetJ.HOCTH, nOJIO­
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)l(eHH5I O()eHX KOHBeHu.HA, BK.1I10lIa51 Te, lITO OTHOC5ITC5I K TaKHM 

OrpaHHlIeHH5IM, OTpa)l(a~T H ~OnORH5I~T Me)l(~YHapO~HOe 

O()bllIHOe npaBO, COrRaCHO KOTOPOMY rocy~apcTBa npOCTO 

0651aaHbl npeCRe~OBaTb aa TaKHe npecTynReHH5I. 

B CBOeM mHpOKOM TORKOBaHHH CTaTbH 7(1) BeHrepcKOA 

KOHCTHTYU.HH CY~ CB5IaaR CYll1ecTBeHHoe C HecYll\ecTBeHHblM, 

lIT06bl J1HmHTb CHRbl a6coR~THY~ rapaHTH~ c06R~~eHH5I 
npHHu.Hna "nullum crimen sine lege", ~aHHY~ Hau.HOHaRbHbIM 

3aKOHO~aTeRbCTBOM. O~HaKo TOH pemeHH5I Cy~a CBH~eTeRbCT­

ByeT, lITO npHMaT Me)l(~yHapo~HbIX HOpM Ha~ nORO)l(eHH5IMH 

KOHCTHTYU.HH ()y~eT YCTaHaBRHBaTbC5I He BO Bcex CRYlIa5lX. 

Cy~ orpaHHlIHJ1 CBoe TORKOBaHHe npHopHTeTa Me)l(~yHapo~­

Horo npaBa Cneu.H!I>HlIeCKoA HOPMOA - O()51aaHHOCTb~ npe­

CJ1e~OBaTb BHHOBHblX B BoeHHbIX npecTynReHH5IX H npe­

cTynReHH5IX npOTHB lIeROBelIHOCTH' Bp5l~ RH TaKoe MO)l(eT 

CJ1YlIHTbC5I npH R~60M npOTHBopelIHH Me)l(~y nORO)l(eHHeM 

~orOBopa H KOHCTHTYU.HOHHbIM npaBOM, B oco()eHHOCTH eCJ1H 

YlIeCTb, lITO MHorHe ~orOBOPbl CKopee nO~TBep)l(~a~T H 

~OnORH5I~T BHYTpeHHee aaKOHo~aTeRbCTBO 0 npaBax lIeROBeKa, 

He)l(eJ1H npOTHBOpelIaT eMY· 

11 BCe)l(e pemeHHe Cy~a MO)l(eT OKaaaTb BRH5IHHe Ha paaBH­

THe c!I>epbl KOHCTHTYU.HOHHbIX npaB B BeHrpHH B ()OJ1ee mHpo­

KOM nRaHe. ECJ1H npH onpe~eReHHblX 0()CT05lTeRbCTBax ~oro­

BopHble HOPMbl 06Ra~a~T npHopHTeTOM nepe~ nORO)l(eHH5IMH 

KOHCTHTyu.HH, MO)l(HO aaKR~lIHTb, lITO Cy~ 06BHHHR rocy~ap­
CTBeHHY~ BRaCTb B HapymeHHH CTaTbH 7(1) BeHrepcKoA KOH­

CTHTyu.HH, H60 HeKoTopble KOHcTHTYU.HoHHble n0J10)l(eHH5I He 

COOTBeTcTBy~T, HanpHMep. ()ORee mHpOKoA KOHu.enu.HH npaB 

lIeJ10BeKa. co~ep)l(all\eAc5I B naKTe 0 cou.HaRbHbIX. ::IKOHOMH­

lIeCKHX H KYRbTypHblX npaBax. 

ECRH rOBopHTb 0 npeu.e~eHTe 2, TO cRe~yeT YKaaaTb. lITO 

Cy~ B CBoeM pemeHHH He ynoM5IHyR nORO)l(eHH5I ~pyrHx 

HCTOlIHHKOB Me)l(~yHapo~Horo npaBa. B TOM lIHCJ1e Me)l(~y­
HapO~Horo naKTa 0 rpa)l(~aHCKHX H nORHTHlIeCKHX npaBax 

(CTaTb51 15(l}1. H EBponeAcKoA KOHBeHu.HH 0 aall\HTe npaB H OC­

HOBHblX CBO()O~ lIeROBeKa [CTaTb51 7( 1)1. nO~06HO BeHrepcKoA 

KOHCTHTYU.HH , 3TH ~OKYMeHTbl co~ep)l(aT a()COR~THbIA aanpeT 

Ha npH~aHHe yroRoBHOMY aaKOHY o()paTHoA CHRbl. KpOMe 

Toro, ()ORbmHHCTBO cneu.HaRHCTOB no Me)l(~YHapO~HOMY npa-

BY ClIHTa~T. lITO npHHu.Hn "eCRH HeT aaKOHa - HeT npecTyn­

JIeHH5I" TaK)l(e CTaR HOPMOA Me)l(~YHapO~Horo 06bllIHoro 

npaBa. B pemeHHH no "npeu.e~eHTY 1", KaCa~ll\eMC5I npH~aHH5I 
aaKoHY o()paTHoA CHRbl, Cy~ paccMoTpeR npaKTHKy MHorHX 

cTpaH H O~HoaHalIHO nOCTaHOBHR, lITO aanpeT Ha npH~aHHe 

aaKOHY o()paTHoA CHRbl nORYlIHR Me)l(~yHapo~Hoe npH3Ha­

HHe KaK OCHOBonORara~Il\HA npHHu.Hn B CTpaHax, r~e peaRb­

HO CYll\eCTByer BepXOBeHCTBO npaBaS4. 11 3~eCb Cy~ He ~aR 
0()b5lCHeHH5I, nOlIeMY O~Ha HopMa Me)l(~YHapO~Horo O()bllI­

Horo npaBa (0651aaHHOCTb npeCRe~OBaTb BHHOBHblX B BoeH­

HblX npecTynReHH5IX H npecTynReHH5IX npOTHB lIeJIOBelI­

HOCTH) HMeeT npeHMYll\ecTBO H~ ~pyroA (aanpeT Ha npH~a­

HHe yroRoBHOMY aaKOHY 06paTHoA CHRbI). 

* * * 
BceCTopOHHee nOHHMaHHe Toro, KaK ~eAcTByeT Me)l(­

~yHapo~Ha5I HopMa H KaK OHa BRH5IeT Ha Hau.HOHaRbHY~ CHC­

TeMY npaBa. Tpe6yeT HaYlIeHH5I Tex cy~e()HbIX CTPYKTYP. r~e 
"lIaCTO BCTpelIa~TC5I HCKH, npH pemeHHH KOTOPblX HcnORb­

aY~TC5I nORO)l(eHH5I KaK Me)l(~YHapO~HbIX. TaK H Hau.HOHaRb­

HblX npaBOBblX CHCTeM"SSj lIall\e Bcero aTO Hau.HOHaRbHble 

Cy~bl, B oco6eHHOCTH He~aBHO COMaHHble KOHCTHTyu.HOHHble 

Cy~bl CTpaH BOCTOlIHOA H UeHTpaRbHoA EBponbl. B COBpe­

MeHHoA BeCbMa ~HHaMHlIHoA CHCTeMe Me)l(~YHapO~HblX 

OTHomeHHA H BaaHMOCB5IaeA Me)l(~yHapo~Hble HOPMbl OKa­

3blBa~T Bce ()OJ1bmee Boa~eAcTBHe Ha Hau.HOHaRbHble Cy~bl. 

O~HaKO B pa60Te KOHCTHTYU.HOHHbIX Cy~OB Bcer~a cYll\e­

cTByeT HeKoe BHYTpeHHee npOTHBopelIHe, H()O C o~HoA 
CTOPOHbl OHH MorYT ~eACTBOBaTb KaK "Heo!l>Hu.HaJIbHble 

npe~CTaBHTeRH Me)l(~YHapO~Horo npaBOnOp5l~Ka". a C ~PY­
roA CTOPOHbl Ka)l(~bIA H3 HHX nO~lIHHeH Hau.HoHaJ1bHOA 

CHCTeMe npaBa. H3 KOTOpoA OH lIepnaeT CBOH ~pH~HlIec­

KHe nORHOMOlIH5I. 3TO npoTHBopelIHe CO BpeMeHeM YCHJ1H­

BaeTC5I, nOCKOJ1bKY "HCTOPH5I Me)l(~YHapo~Horo npaBa B 

XX BeKe" BH~HTC5I KaK MHapacTa~ll\ee Hab5lTHe npO()JIeM 

H cHTyau.HA nOBe~eHH5I H3 Tll\aTeRbHo OXpaH5IeMblX npe~e­

ROB Hau.HOHaRbHoA ~pHC~HKU.HH ... "56. 

Hau.HOHaRbHble KOHCTHTYU.HOHHble Cy~bl Hepe~KO, OCO­
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oeHHO nOCJIe BTOpoA MHPOBOA BoAHbl, qJYHKQHOHHPYIOT KaK 

B~HeAwHe nocpe~HHKH Me~~y HaQHOHaJIbHoA H Me~~YHa­
PO~HoA CHCTeMaMH npaBa. C pa3BHTHeM B nOCJIeBOeHHoe Bpe­

MH Me~~YHapO~HoA CHCTeMbl 3alI(HTbl npaB 1.feJIOBeKa napa­

~HrMa rocy~apCTBeHHoro CYBepeHHTeTa B Me~~YHapO~HbIX 

OTHoweHHHX, YCTaHOBJIeHHaH BeCTqJaJIbCKHM MHPOMS7, He­

oopaTHMO MeHHeTCH. Me~~YHapO~Hoe npaBO OOJIbWe He pac­

CMaTpHBaeTCH KaK CHCTeMa HOPM, CBH3blBalOII(aH rocy~apcTBa 

"no ropH30HTaJIH". OHa qJopMHpyeTcH H YKpenJIHeTCH "no 

BepTHKaJIH", npH1.feM HH~HBH~YYM, paCCMaTpHBaeMblA KaK 

OOJIa~aTeJIb npaB, npHoopeTaeT B :noA CHCTeMe Bce oOJIee 

Ba~HYIO pOJIb
58

. C pa3MblBaHHeM IOpH~H1.feCKOrO H nOJIHTH-

1.feCKOrO nOHHTHH cysepeHHTeTa, YCTaHOBJIeHHOrO BeCTqJaJIb­

CKoA ~OKTPHHOA, He TOJIbKO YKpenJIHeTCH COrJIaCHe OTHOCH­

TeJIbHO ~eJIaTeJIbHbiX qJOPM nOBe~eHHH, HO H pacwHpHeTCH 

Haoop npasoBbix HOpM. 113MeHeHHe nOHHTHA - OT He3blOJIeMOrO 

rocy~apcTBeHHoro CYBepeHHTeTa K CYBepeHHTeTY, orpaHH-

1.feHHOMY COOJIIO~eHHeM OCHOBHblX npaB - 3aCTaBJIHeT Ha­

QHOHaJIbHble CY~bl H3MeHHTb Tpa~HQHOHHbIA nopH~OK CBoeA 

paOOTbl, OblTb 60JIee aKTHBHblMH B cqJepax. r~e npHXO~HTCH 
C1.fHTaTbCH C Me~~YHapO~HbIM npaBOM. 3TO KacaeTcH H HOBblX 

KOHCTHTYQHOHHblX CY~OB B ueHTpaJIbHOeBponeAcKHX CTpa­

Hax. B TaKOA cHTyaQHH, BO BCHKOM CJIyqae - B cqJepe npaB 

1.feJIOBeKa, npH OTCyTCTBHH "Ha~JIe~aII(HX QeHTpaJIH30BaHHblX 

Me~~YHapO~HbIX CY~OB HaQHOHaJIbHble CY~bl... MorYT CTaTb 

CBH3Y1OII(HM 3BeHOM Me~~y yxo~HlI(eA BeCTqJaJIbCKOA MO~eJIblO 

H pa3BHBalOII(eAcH Me~~YHapO~Ho-npaBOBOA MO~eJIblO, 
OCHOBaHHOA Ha npaBax 1.feJIOBeKa"59. 

PeweHHe BeHrepCKoro KOHCTHTYUHOHHoro cy~a no 

"npeue~eHTY Zoo HpKO HJIJIIOCTpHpyeT Ba~Hble np06JIeMbi H 

onaCHOCTH. CBH3aHHbie C YCTaHOBJIeHHeM 1.feTKHX B3aHMO­

OTHoweHHA Me~~y BHyTpeHHHM H Me~~YHapO~HbIM npaBOM. 

TaKHe onaCHOCTH OOOCTPHIOTCH, eCJIH 3THM np06JIeMaM He 

y~eJIHeTCH ~OJI~HOe BHHMaHHe; a HMeHHO TaK H OblJIO B nOCJIe~­

Hee BpeMH B xo~e MHOr01.fHCJIeHHbIX nonblTOK KOHCTHTYUH­

OHHoro 3aKOHOTBOp1.feCTBa B ueHTpaJIbHOeBponeACKOM pe­

rHOHe npH Y1.faCTHH KaK MeCTHbIX, TaK H HHOCTpaHHblX 

cneQHaJIHCTOB. KpOMe HeMe~JIeHHbIX pe3YJIbTaTOB - caHKQHH 

Ha HaKa3aHHe HeMHorHX BHHOBHblX B 6eC1.feJIOBe1.fHbIX ~eACT­
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BHHX. COBepweHHblX B BeHrpHH B 1956 r., - peweHHe Cy~a HMe­

eT H oOJIee ~OJIrOBpeMeHHble nOCJIe~CTBHH. KOTopble O~HO­
BpeMeHHo BHywalOT H onTHMH3M. H 6ecnoKoAcTBO. KaK OTMe­

1.faJIOCb Bblwe, 3TO peweHHe OKa)KeT orpoMHoe B03~eAcTBHe B 

~BYX HanpaBJIeHHHx: 1) B Bonpoce 0 pa3~eJIeHHH nOJIHOM01.fHA 

Me)K~y KOHCTHTYQHOHHblM CY~OM, napJIaMeHTOM H npaBH­

TeJIbCTBOM; Z) B Bonpoce pa3BHTHH OCHOBHblX npaB 1.feJIO­

BeKa B BeHrpHH H B03MO)KHOCTH HH~HBH~YYMa caMoMY ~06H­

BaTbCH 3alI(HTbl aTHX npaB. 

<l>0PMYJIHPYH CBoe BH~eHHe OTHoweHHA Me~~y BHYTpeH­

HHM H Me~~YHapO~HbIM npaBoM, Cy~ 01.fepTHJI OOII(He npaBH­

JIa H HaJIO~HJI OrpaHH1.feHHH Ha ~pYrHe BeTBH BJIaCTH . .llYMaeT­

CH. 1.fTO 3TH OrpaHH1.feHHH He Bcer~a ~HKTYIOTCH CTaTbHMH KOH­

CTHTYQHH H ~pyrHMH IOpH~H1.fecKHMH HopMaMH H ~a)Ke He Bce­

r~a ~eJIaTeJIbHbl. B nOCTaHOBJIeHHH no ~aHHoMy npeQe~eHTy 

Cy~ B O~HOCTopOHHeM nopH~Ke H3MeHHJI HeKOTopble KOHCTH­

TYQHOHHble OrpaHH1.feHHH H C03~aJI np06eJIbl B ~pyrHx nOJIO­

)KeHHHX KOHCTHTyQHH. BpeMH O~HaKO nOKa)KeT. OY~YT JIH 

BBe~eHHble H3MeHeHHH npHMeHHTbCH Ha npaKTHKe. H eCJIH 6y­

~yT. TO KaK npopearHPYlOT Ha aTO ~pyrHe CqJepbl nOJIHTH1.feCKOA 

BJIaCTH. 

KpOMe TeOpeTH1.feCKHX ~e6aTOB OTHOCHTeJIbHO MOHH3Ma H 

~yaJIH3Ma. npeQe~eHT HMeeT TaK~e npaKTH1.feCKOe 3Ha1.feHHe 

~JIH pa3BHTHH rpa~~aHCKHX npaB B BeHrpHH. .llYMaeTCH. 1.fTO 

Cy~y y~aJIOCb COMaTb MexaHH3M, nocpe~CTBoM KOToporo 

OT~eJIbHble JIHQa cMoryT 06palI(aTbCH 3a 3alI(HTOA CBOHX npaB. 

onpe~eJIeHHblX Me~~YHapo~HbIMH ~oroBopaMH. Heno­

cpe~CTBeHHO K Cy~y. .lla~e eCJIH Me~~yHapo~HaH HopMa 

OKa3blBaeTCH HenpHJIO)KHMOA. Cy~ npe~OCTaBHJI OT~eJIbHbIM 

JIHQaM B03MO)KHOCTb yqacTBoBaTb B onpe~eJIeHHH COOTHowe­

HHH Me~~y BHYTpeHHHM H Me~~yHapo~HbIM npaBoM. .lla)Ke 

eCJIH HCKH BeHrepcKHx rpa)K~aH He OY~YT y~OBJIeTBOpeHbl. y 

HHX B03HHKaeT B03MO~HOCTb "npHHY~HTb Cy~ K HCHOMY qJOp­

MYJIHpOBaHHIO HOpM Me)K~YHapO~Horo npaBa C QeJIblO HC­

nOJIb30BaHHH TaKHX qJ0PMYJIHPOBOK ~JIH pacwHpeHHH 

B03MO~HOCTeA ~OCTH)KeHHH nOJIHTH1.feCKOrO KOMnpOMHcca. 

B KOTOPOM 6Y~YT y1.faCTBOBaTb rocy~apcTBeHHbIe H Hero­

cy~apcTBeHHble HHCTHTyTbl"60. 

B03MO)KHOCTb 3aHBHTb 0 HapyweHHH HOPMbl TpaHC­
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Hal..\HOHaJIbHOrO npaBa61 MO)l(eT nOBJIHflTb Ha CTpaHbl Boc­

TOt.IHOA H l.{eHTpaJIbHOA EBponbl no MeHbweA Mepe B ,aBYX OT­

HoweHHflX. Bo-nepBblX, TpaHCHal..\HOHaJIbHOe npaBO MO)l(eT 

ol)ecnet.IHTb rpa)l(,aaHaM HCTOt.IHHK npaBa HJIH IOpH,aHt.IeCKYIO 

HOPMY, C nOMOlI\blO KOTOpoA OHH CMOrYT B HeKOTopblX CJIY­

t.IaflX ocnapHBaTb ,aeACTBHfl rocy,aapCTBa H ,aol)HBaTbcfl 

nepeCMOTpa TaKHX ,aeACTBHA. TaKHM ol)pa30M, TpaHCHa­

I..\HOHaJIbHOe npaBO - :no nOTeHI..\HaJIbHO MOII\HblA HHCTpYMeHT, 

nocpe,aCTBOM KOToporo rpa)l(,aaHe MOrYT ,aOI)HTbCfl rapaHTHH 

Toro, t.ITO HX npaBa, npOB03rJIaWaeMble B He,aaBHO npHHflTblX 

HJIH nepeCMOTpeHHblX KOHCTHTYI..\HflX, He OCTaHYTCfl npOCTO 

t.IaflHHflMH. 

BO-BTOPbIX, xapaKTep COOTHoweHHfl Me)l(,ay BHYTpeHHHM 

H Me)l(,aYHapo,aHbIM npaBOM BJIHfleT Ha cfl0PMY H co,aep)l(aHHe 

ol)lI\eCTBeHHO-nOJIHTHt.IeCKHX ,aHCKYCCHA, a TaK)I(e Ha caMO 

pa3BHTHe rpa)l(,aaHCKoro ol)lI\eCTBa. Ycnex npeol)pa30BaHHA 

Tpel)yeT He TOJIbKO C03,aaHHfl H no,a,aep)l(aHHfl Heol)xo,aHMblX 

CTPYKTYP H HHCTHTYTOB, HO H pa3BHTHfl TaKoro rpa)l(,aaHCKoro 

ol)II\eCTBa, KOTopoe rOTOBO Yt.IaCTBOBaTb B np0l..\eCce KO,aHcflH­

Kal..\HH npaBa ,aJIfl pa3peweHHfl KOHcflJIHKTOB. 3Ta 3a,aat.Ia OCO­

l)eHHo CJIO)l(Ha B BOCTOt.IHOA H l.{eHTpaJIbHOA EBpone, r,ae OT­

CYTCTBHe CTPYKTYP rpa)l(,aaHCKoro ol)II\eCTBa H cflOpMaJIbHble 

npenflTCTBHfl K Yt.IaCTHIO B nOJIHTHt.IeCKOA )l(H3HH, B03,aBHrHY­

Tble B npe,aweCTBYIOII\He ,aeCflTHJIeTHfl KOMMYHHCTHt.IeCKHMH 

napTHflMH, C03,aaJIH OIl\YlI\eHHe l)ecnOMOII\HOCTH H He,aOBepHfl 

K ,aeMOKpaTHt.IeCKHM c"pecnyI)JIHKaHCKHM"l MeTo,aaM peweHHfl 

KOHcflJIHKTOB. ECJIH Me)l(,aYHapo,aHoe npaBO ,aaCT ,aonOJIHHTeJIb­

Hoe oPy,aHe, KOTopoe n03BOJIHT rpa)l(,aaHaM BOBJIet.Ib B peweHHe 

KOHcflJIHKTOB OcflHI..\HaJIbHble HHCTHTYTbl, B TOM t.IHCJIe Ha TaKOM 

cflopYMe, KaK KOHCTHTYI..\HOHHblA cy,a, ol)lI\eCTBO nOCTeneHHO 

ol)peTeT HOPMbl nOBe,aeHHfl, xapaKTepHble ,aJIfl "pecnyI)JIHKaH­

CKHX" no xapaKTepy ,aHCKYCCHA, - nOBe,aeHHe, KOTopoe C Tet.Ie­

HHeM BpeMeHH ,aaCT JIerHTHMal..\HIO BHOBb C03,aaHHbIM ,aeMO­

KpaTHt.IeCKHM HHCTHTYTaM. 

HaKOHel..\, ,aaB wHpOKoe H o,aH03Hat.IHOe TOJIKOBaHHe CTaTbH 

7(1), Cy,a OTKPblJI nYTb ,aaJIbHeAweMY HCnOJIb30BaHHIO 

Me)l(,aYHapo,aHoro npaBa ,aJIfl 3anOJIHeHHfl npol)eJIOB B KOH­

CTHTYI..\HH. Ba)l(HO, t.ITO peweHHe no "npel..\e,aeHTY 2" BMeHfleT 

Cy,ay t.IYTb JIH He B ol)fl3aHHoCTb npHl)eraTb K Me)l(,aYHapo,a­
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HblM HopMaM, t.ITOl)bl ol)ecnet.IHTb COOTBeTCTBHe Me)l(,ay 3aKO­

HaMH CTpaHbl H Me)l(,aYHapo,aHbIM npaBOM. .l(YMaeTCfl, t.ITO 

3TO He TOJIbKO OKa)l(eT nOJIO)l(HTeJIbHOe B03,aeAcTBHe Ha YK­

penJIeHHe rpa)l(,aaHCKHX npaB B BeHrpHH, HO H nOMO)l(eT 

peWHTeJIbHOMY H BeCbMa He3aBHCHMOMY BeHrepCKOMY 

KOHCTHTYI..\HOHHOMY cy,ay c,aeJIaTb CBoA CTaTYC B KOH­

CTHTYI..\HOHHOA CTpYKType CTpaHbl I)OJIee npOt.IHblM H JIerH­

THMHbIM. 
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npHMeqaHHa H UHUnHOrpa~Ha 

1 lleno 53/1993 (X. 13) 

2 lleJIo 1111992 (ill.5) 

3 K. Morvai, Retroactive Justice Based on International Law, 

East European Constitutional Review 32, 33 (Vol. 2, #4, Vol. 3, #1, 

1993~94) 

4 CYIJ. cqeJI HeKoHcTHTYUHOHHbIM nOJIO:JKeHHe 3aKoHonpo­

eKTa, B KOTOPOM nepeqHCJIaJICJI pJIIJ. npecTynJIeHHA, He 

ynOMJIHYTblX B Me>KIJ.YHap0IJ.HbIX 1J.0KYMeHTax. B qaCTHOCTH, B 

3aKOHonpoeKTe npelJ.JIaraJIOCb OTMeHHTb CpOK lJ.aBHOCTH IJ.JIJI 

npecTynJIeHHA, 0 KOTOPblX WJIa peqb B BeHrepCKOM 3aKOHe 

1945 r., YCTaHaBJIHBaBWeM yrOJIOBHYIO OTBeTCTBeHHOCTb 3a 

lJ.eACTBHH, MorY~He HapywHTb MHp H nOCJIeBOeHHoe COT­

PYIJ.HHqeCTBO Me>KIJ.Y HapOlJ.aMH HJIH yrpO:JKaIO~e onaCHOCTbIO 

Me:JKIJ.YHap0IJ.HOrO KOHq,JIHKTa. 06BHHeHHe no aToMY 3aKoHY 

MOrJIO npHBecTH K yrOJIOBHoMY HaKa3aHHIO Tex, KTO nOTpe6o­

BaJI BBOlJ.a COBeTCKHX BoAcK B BeHrpHIO B 1956 r. B HaCTO­

JI~eA pa60Te lJ.eTaJIbHOe paccMoTpeHHe aToR qaCTH 3aKOHO­

npoeKTa He npOBOIJ.HTCJI. 

5 npo~eccop K. MopBaH, HanpHMep, 01J.06pJIeT CYIJ. 3a OTKa3 

OT nOJIHTHqeCKOrO aKTHBH3Ma H nOlJ.lJ.ep:JKKY Oq,HUHaJIbHOrO 

nOCTaHOBJIeHHJI H BOJIH 3aKOHOlJ.aTeJIJI, qTO YlJ.ep:JKaJIo CYIJ. Ha 

n03HUHH nOJIHTHqeCKOrO "HeATpaJIHTeTa". OHa 1J.06aBJIaeT, 

qTO peweHHe CylJ.a cnoc06cTByeT "60JIee qeTKOMY nOHHMaHHIO 

3HaqeHHH BepXOBeHCTBa npaBa H IOpHIJ.HqeCKOrO aHaJIH3a KaK 

ueHHbIX HHCTpYMeHTOB 3a~HTbI lJ.eMOKpaTHqeCKOrO CTPOJI (CM. 

CHOCKY 3). 
6 YnOMHHaeMbie 3IJ.eCb Me:JKIJ.YHap0IJ.HbIe 1J.0rOBOpbI -

CTaTbJI 1(1) EBponeRcKoA KOHBeHUHH 0 3~HTe npaB qeJIOBeKa 

H OCHOBHbIX CB0601J. H CTaTbH 8(1) Me:JKIJ.YHap0IJ.HOrO naKTa 0 

rpa:JKlJ.aHCKHX H nOJIHTHqeCKHX npaBax. 


1 "ECJIH KOHCTHTYUHOHHblA cYIJ. onpelJ.eJIJIeT, qTO 3aKOHO­


lJ.aTeJIbHOe nOJIO:JKeHHe, paBHoe HJIH nOlJ.qHHeHHOe no 


HepapxHH 3aKOHOnOJIO:JKeHHIO, 06HapOIJ.YIO~eMY Me:JKIJ.YHa­


pOIJ.HOe COrJIaWeHHe, HJIH HHOA aKT rocYlJ.apCTBeHHblx opraHoB. 


npoTHBOpeqHT lJ.aHHoMY Me:JKIJ.YHap0IJ.HoMY COrJIaweHHIO. OH 


1J.0JI:JKeH aHHYJIHp0BaTb, nOJIHOCTbIO HJIH qaCTHqHO, 3aKOHOlJ.a­


TeJIbHOe nOJIO:JKeHHe HJIH HHOR aKT rOCYlJ.apCTBeHHblx opra­
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HOB, npOTHBOpeqa~He lJ.aHHOMY Me:JKIJ.YHap0IJ.HOMY CorJIawe­

HHIO". - 3aKOH 0 KOHCTHTyUHOHHOM cYlJ.e (lJ.aJIee - 3KC), AKT 

xxxn 1989, CT. 44(0. 3aKoH HJIH 3aKOHOIJ.aTeJIbHbIR an 

npH06peTaeT 3aKOHHYIO CHJIY nOCJIe ny6JIHKaUHH B O~HUHaJIb­

HOM 6IOJIJIeTeHe "Magyar Kozlony". 

8 CM. 3KC (CHOCKa 7), CT. Ha) H 33(1). 


9 "CJIeIJ.OBaTeJIbHO, 6e3 KaKOH-JIH60 oc060A TpaHc~opMaUHH 


H aIJ.anTaUHH [oo~enpH3HaHHaJI HopMa Me:JKIJ.YHap0IJ.Horo 


npaBaJ qHCJIHTC.ft CpelJ.H npHH.ftTbIX Me:JKIJ.YHapOIJ.HO~npaBo­


BbIX 06JI3aTeJIbCTB. KOTOPblM 3aKOH cTpaH 1J.0JI:JKeH COOTBeT­


CTBOBaT b B CHJIY BTOpoR qaCTH CTaTbH 7(1)". 

10 KCTaTH. Ha KOHq,epeHQHH 1992 r. OIJ.HH H3 cYlJ.eA 3a.ftBHJI. 


qTO CYIJ.Y He CJIelJ.OBaJIO ObI lJ.aBaTb TOJIKOBaHHe CTaTbH 7(1} 11.0 


Toro KaK nOJIHTHqeCKHe BJIaCTH H3MeHHJIH ee 3aKOHOlJ.aTeJIb­


HbIA xapaKTep. 


11 llHXOTOMH.ft "MOHH3M-IJ.YaJIH3M" 3IJ.eCb He nOMoraeT. Xopomo 


H3BeCTHO, qTO KaKYIO CTOPOHY HH npHH.ftTb B BeqHOM cnope 


Me:JKIJ.Y MOHH3MOM H IJ.YaJIH3MOM. Me:JKIJ.YHap0IJ.HOe npaBO He 


6YIJ.eT HMeTb lJ.eACTBYIO~ero xapaKTepa Ha HaQHOHaJIbHOM 


ypOBHe, eCJIH aTO He 6YIJ.eT npelJ.YCMOTpeHO KOHCTHTYUHeA 


CTpaHbI HJIH ee 3aKOHaMH. Ii CTOPOHHHK IJ.YaJIH3Ma. H CTOPOH­


HHK MOHH3Ma MorYT npHlJ.ep:JKHBaTbC.ft npHHQHna HeMeIJ.JIeH­


HorO npH3HaHH.ft H npHMaTa Me:JKIJ.YHap0IJ.HOrO npaBa Ha 


HaQHOHaJIbHOM ypOBHe. CTOPOHHHK lJ.yaJIH3Ma Mor 6bl CKa­

3aTb B lJ.aHHOM CJIyqae. qTO BHYTpeHHee npaso He3asHcHMO 


H HH B KoeA Mepe He nOlJ.qHHeHO Me:JKIJ.YHap0IJ.HOMY npaBY; 


OIJ.HaKO BOJIH caMO BHYTpeHHee npaBO MO:JKeT YCTaHaBJIH­


BaTb IJ.JI.ft HeKOTopbIX HJIH IJ.JI.ft Bcex CJIyqaeB. qTO Me:JKIJ.YHa­


pOIJ.HOe npaBO HMeeT npHopHTeT H HenOCpelJ.CTBeHHO 


npHMeH.fteTC.ft Ha HaQHOHaJIbHOM ypoBHe. 


12 OCHOBHOA 3aKOH $elJ.epaTHBHoA pecny6JIHKH repMaHHH, 


CTaTb.ft 25. 

13 "06~enpH3HaHHble HOpMbl Me:JKIJ.YHap0IJ.Horo npaBa. 


paBHoKaK H Me:JKIJ.YHap0IJ.Hble COrJIaWeHH.ft C Toro MOMeHTa, 


KaK OHH 3aKOHHbiM oopa30M paTH~HQHpOBaHbI H BCTynHJIH B 


CHJIY B COOTBeTCTBHH C BbIWeH3JIO:JKeHHbIM. .ftBJI.ftIOTC.ft 


HeOTbeMJIeMOA qaCTbIO HaQHOHaJIbHOrO npasa rpeQHH H HMe­


IOT npHopHTeT nepelJ. BceMH npoTHBOpeqa~HMH HM 3aKOHO­


nOJIO:JKeHH.ftMH". - KOHCTHTYQH.ft rpeQHH. CTaTb.ft 28 (1). 
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14 KOHCTHTYQIHI I1TaJIHH. CTaTbll 10. 
15 ,lleJIo MlOppell npoTHB WXYHbI "4apMHHr BeTCH". 6 U.S. 
(2 Cranch) 64, 118 (1804); CM. TaK>Ke Restatement (Third) of the 
Foreign Relations Law of the United States. § 114 ('TaM. r.lle 3TO 
.IlOnYCTHMO. 3aKOH CIlIA .lI0JI>KeH (SblTb nocTpoeH TaK. 4T0t5bl 
He BCTynaTb B KOHIfJJIHKT C Me>K.lIYHap0.llHbIM npaBOM HJIH C 
Me>K.IlYHap0.llHbIM COrJIaWeHHeM. nO.llnHCaHHblM COe.llHHeHHblMH 
IlITaTaMH"). 
16 ,llonOJIHHTeJIbHble npHMepbl no .lIaHHoMY Bonpocy MO>KHO 
HaATH B pat50Te L.Henkin, et al., International Law: Cases and 
Materials. St. Paul, Minn. 37-40 (2nd ed., 1987). 
17 The Relationship Between International and Domestic Law, 
Proceedings, p. 35 (Coun. of Eur. Press, 1993). 
18 Bundesverfassungsgericht, Art. 100, Clause 2. XOTlI 3Ta npo­
eiJIeMa HCKJII04HTeJIbHO HHTepecHa C T04KH 3peHHlI IOpHcnpy­
.lIeHQHH. 3.l1eCb He t5Y.lIYT ot5CY>K.lIaTbClI 3nHCTeMOJIOrH­
4eCKHe npot5JIeMbl HOPM. KOTopble OCTalOTClI .lIeACTBYlOllIHMH H 
oei1l3b1Ba101lIHMH, eCJIH He orOBopeHO HHoe. OO.llKynalOllIee CBO­
fSO.llHblM nOJIeTOM IfJHJIOCOIfJCKOA MblCJIH OOCY>K.lIeHHe 3THX npo­
fSJIeM CM. B CTaTbe C. Nino, A Philosophical Reconstruction of 
Judicial Review, 14 Cardozo Law Review, 799,1993. 
19 OpHHQHnbl "npllMoA npHMeHHMoCTH" H "B03MO>KHOCTH B03­
3BaTb K 3aKoHY· pa3JIH4Hbi H ot5ocot5JIeHbl .lIPyr OT .lIPyra, 
XOTlI cneQHaJIHCTbl Hepe.llKO HX ot5be.llHHlIIOT. "B03MO>KHOCTb 
B033BaTb K 3aKoHY· B onpe.lleJIeHHOM CMblCJIe COOTHOCHMa 
3.l1eCb C aMepHKaHcKoA KOHQemlHeA "standing" (B03MO>KHOCTb 
HJIH npaBO B03t5Y>K.lIeHHlI cY.lIeoHOrO .lIeJIa). CJIe.llOBaTeJIbHO, 
onpe.lleJIeHHe Toro, 4TO .lI0rOBOp HenOCpe.llCTBeHHO npHMe­
HHM Ha HaQHOHaJIbHOM YPOBHe, He 001l3aTeJIbHO 03Ha4aeT 
(B .lIaHHOM CJIY4ael. 4TO CTOPOHbl MorYT ot5paTHTbClI K no­
JIO>KeHHlIM .lI0rOBOpa .lIJIlI pa3peWeHHlI KOHIfJJIHKTa Me>K.lIY 
HHMH. CM. J. Jackson, Status of Treaties in Domestic Legal Sys­
tem: A Policy Analysis, 86 American Journal of International 

Law, 310, 317,1992. 
20 CM., Hanp., Trimble, A Revisionist View of Customary Interna­
tional Law, 33 University of California at Los Angeles Law Review, 
655 (1986); Oliver, Problems of Cognition and Interpretation in 
Applying Norms of Customary International Law of Human Rights in 
U.S. Courts, Houston Journal ofInternational Law. 59, 1981. 
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21 BeHrepcKall KOHCTHTYQHlI, rJI. 2, 524(3). ECJIH napJIaMeHT 

nOJIaraeT, 4TO KaKOe-JIHt5o nOJIO>KeHHe Me>K.lIYHap0.llHoro npaBa 

HenpHeMJIeMO, eMY He HY>KHO (SY.lIeT BHOCHTb nonpaBKY B caM 

TeKCT CTaTbH 7. OapJIaMeHT MO>KeT BHeCTH nonpaBKY B nOJIO­

>KeHHe 0 npHMeHeHHH "0t5ll1enpH3HaHHoA HOPMbI Me>K.lIYHapO.ll­

Horo npaBa", npOBe.llll aKT HJIH 3aKoH, HMeIOIlIHe KOHCTHTYQH­

OHHYIO CHJIY. 4TO Tpet5yeT O.llOOpeHHlI .lIBYMlI TPeTlIMH rOJIO­

COB. 0pOBe.llll TaKoe 3aKOHOnOJIO>KeHHe, napJIaMeHT MO>KeT 

"HcnpaBHTb" HenpHeMJIeMYIO C HaQHOHaJIbHOA T04KH 3peHHlI 

HOPMY Me>K.lIYHap0.llHOrO npaBa, COOJIlO.lIall npH 3TOM 0(S1I3a­

TeJIbCTBO BeHrpHH OCTaBaTbClI MHPOJIIOt5HBblM 4JIeHOM Me~­


.IlYHap0.llHorO cOOOllleCTBa BCJIe.llCTBHe 0t5113aTeJIbCTBa ro­

CY.lIapCTBa ooecne4HTb "COrJIaCHe Me>K.lIY 0t5113aTeJIbCTBaMH, 

npHHlITblMH B paMKax Me>K.lIYHap0.llHOrO npasa. H HaQHOHaJIb­

HblM npaBOM". - CTaTb1l7(l). 

22 "BeHrepcKall PecnYOJIHKa npH3HaeT CBOIO OTBeTCTBeH­

HOCTb 3a cY.lIbt5y BeHrpoB. np0>KHBaIOIlIHx 3a npe.lleJIaMH cTpa­

Hbl, H nOMoraeT HM pa3BHBaTb HX OTHOWeHHlI C BeHrpHeA". -

CTaTbll 6(3). To. 4TO CB1I3b BeHrpHH C BeHrepcKHMH MeHbWHHCT­

BaMH H OTBeTCTBeHHOCTb 3a 3TH MeHbWHHCTBa B03Be.lleHa Ha 

KOHCTHTYQHOHHblA ypOBeHb, He .lI0CTaBJIlIeT t50JIbWOrO Y.lIOBOJIb­

CTBHlI COCe.llllM CTpaHbl. BblBWHA MHHHCTP BHYTpeHHHX .lIeJI, 

a HblHe - npeMbep-MHHHCTP OeTep Bopow 3a.RBHJI. 'LITO BeHr­

pHlI "MO>KeT YKpenHTb CBOIO (Se30naCHOCTb H MHpHoe cYllIeCT­

BOBaHHe BeHrpOB 3a rpaHHQeA nYTeM .lIeMOHCTpaQHH CHJIbl 

H HapalllHBaHHlI ee". Hooker, From Caterer to Nation's Leader, 

"Budapest Week", p. 3 (Sept. 30 - Oct. 6,1993). 

23 3KC (CM. CHOCKY 7. rJI. 1. CT. l(d), rJI. 3, CT. 21(4), CT. 48(1). 


24 TaM ~e. rJI. 1. CT. 1(b). rJI. 3, CT. 21(2). 

25 OapJIaMeHT, JIIOt5a.R H3 ero nOCTOllHHblX KOMHCCHA, JIlOooA 

4JIeH napJIaMeHTa. npe3H.lIeHT pecnyt5JIHKH, COBeT MHHHCTPOB 

H JIIOt5oA H3 ero 4JIeHOB, npe.llCe.llaTeJIb KOMHTeTa rocY.lIap­

CTBeHHoro KOHTPOJIlI. npe.llCe.llaTeJIb BepxoBHoro cY.Ila, 

rJIaBHblA npoKYpop. - AKC, CT. 21(3). CM. TaK>Ke 3KC, CT. l(c). 

26 OpHHQHn "nOJIHTH3aQHH" nO.llBepraeTClI nOBceMecTHoA 

KpHTHKe. CM., Hanp., Henkin, Is There a Political Question Doctrine, 

Yale 1..•. 

27 OaKT t5blJI Ha.llJIe>KaII.IHM oopa30M npeot5pa30saH B HaQHO-

HaJIbHblA 3aKOH. 1976. 
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28 BeHrepCKa.R: KOHCTHTY~H.R:, rJI. 12, CT. 57(5). 

29 CM. CHOCKY 25. 

30 AHaJIOrHI.IHblA TepMHH B aMepHKaHCKOM npaBe - "standing­

(HCKOBaH npaBocnoc05HOCTb). 

31 "B KOMneTeH~HH KOHCTHT~HoHHoro cY,lla - peWeHH.R: no 

X<aJI05aM 0 HapyweHHH KOHCTHT~HOHHbIX npaB". - 3KC, CHOC­

Ka 7, CT. 1(d). "n1050e JIH~O Mox<eT BoATH C x<aJI050A B KOH­

CTHTY~HOHHbIA CY,ll, nOJIara.R:, qTO HeKoHcTHTY~HOHHbIM nOJIO­

x<eHHeM 3aKOHa HaHeceH y~ep5 ero/ee npaBaM H qTO HH­
KaKoA HHOft nYTb 3a~HTbI npaB HeB03Mox<eH HJIH qTO npOqHe 
MeTO,llbl 3a~HTbl HCqepnaHbI". - 3KC, CT. 48(1). CM. TaKx<e 
CT. l(b) H 21(2). 
323KC, CM. CHOCKY 7, CT. 48 (nO,llqepKHYTO aBTOpOM). 
33 npollleccop ,ll. 3JIH onpe,lleJI.R:eT "OTKpbITble" nOJIox<eHH.R: 
KaK TaKHe IIIpa3b1 B TeKCTe KOHCTHT~HH, "KoTopble HeB03MOX<HO 
0,llH03HaI.lHO onpe,lleJIHTb HHaqe KaK WHPOKO clllopMYJIHPO­
BaH Hoe npHrJIaWeHHe BOBJIel.lb B npo~ecc COCTaBJIeHH.R: 
KOHCTHTY~H TaKHe co05pax<eHH.R:, KOTOPblX HeB03MOX<HO HaA­
TH B TeKCTe nonpaBOK HJIH B ,llHCKYCCH.R:X, npe,llwecTBoBaBWHX 
BHeceHHIO nonpaSOK". - J. Ely, Democracy and Distrust: A Theory 
of Judicial Review 14 (1980). H3secTHble npHMepbl "OTKPbITbIX" 
nOJIox<eHHA nepsaH, n.R:TaH, ,lleB.R:TaH H qeTbIpHa,ll~TaH no­
npasKH K KOHCTHTY~HH CIlIA. Pa3YMeeTC.R:, npHSJIeqeHHe co05­
pax<eHHA H3SHe 0,llH03HaqHO clllopMYJIHpoBaHHoro TeKCTa He 
JIHWaeT JIerHTHMHOCTH npo~ecc npHH.R:TH.R: peweHHA. 
34 np05JIeMa He nepeqHCJIeHHblX oc050 npaB onpe,lleJI.R:eTC.R: 

",.,.,';

CJIe,llYIO~HM 05pa30M: "He HMe.R: TeopHH eCTeCTseHHoro npaBa NOTHOCHTeJIbHO HaXOX<,lleHH.R: H npe,llOCTaBJIeHH.R: 3a~HTbI He 
nepel.lHCJIeHHbIX oc050 npas, Mbl OCTaeMC.R: JIHWb C TeKCTYaJIbHO 
nepel.lHCJIeHHblMH npasaMH, onpe,lleJI.R:IO~HMH n03HTHB­
Hble npe,lleJIbI SJIaCTH". - G. Christenson, Using Human Rights 
Law to Infonn Due Process and Equal Protection Analysis, 52 Cin. L. 
Rev. 3, 7~8 (1983). npHMeHHTeJIbHO K aMepHKaHcKoA npaBoBoA 
CHCTeMe 3TO nOJIox<eHHe .R:BHO npoTHBOpeqHT TOqHOMY 
CMblCJIY ,lles.R:ToA nonpaBKH K KOHCTHTY~HH CIlIA. 
35 p. 505 ff. Suppl., p. 790. 
36 "XOT.R: ,llax<e He050cHoBaHHoe 3a,llepx<aHHe H3rHaHHoro HHO­
CTpaH~a He Mox<eT 5b1Tb Ha3BaHO HapyweHHeM KOHCTHT~HH 
CIlIA HJIH HaWHX nHcaHblX 3aKOHOS, IOPH,llHqecKH OHO Mox<eT 
5blTb ocnopeHo KaK HapyweHHe MeX<,llYHapO,llHOrO npaBa" (ibid.). 
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37 ,llBHx<eHHe 3a rpaX<,llaHCKHe npaBa B CIlIA B CBOHX YCHJIH.R:X 
YCTpaHHTb ,llHCKPHMHHaQHIO B pa3JIHqHbiX 05JIaCT.R:X, BKJIlOqa.R: 
05pa30BaHHe, X<HJIH~e. npaBo HMeTb c05cTBeHHocTb, TaK x<e 
OCHOBblBaJIOCb Ha MeX<,llYHapO,llHOM npaBe. Cpo Tolley, Interest 
Group Litigation to Enforce Human Rights, in: "World Justice? U.S. 
Courts and International Human Rights" (M.Gibney, ed., 1991); 
Lockwood, The United Nations Charter and United States Civil 
Rights Litigation: 194~1955, Iowa Law Review. 901 (1984). Cpe,llH 
He,llaBHHX npHMepos B SOCTOqHOeBpOneAcKoM perHoHe MOX<HO 
YKa3aTb Ha ,llOKJIa,ll 3KcnepTos lPynnoA no MeX<,llYHapO,llHbIM 
HopMaM 0 npasax qeJIOBeKa KOHCTHT~HOHHOMY cY,llY PYMbl­
HHH H npH3b1BalO~HA K nepecMoTpy KOHCTHT~HOHHOCTH 3aKO­
HO,llaTeJIbCTBa 0 HaKa3aHHH 3a rOMoceKcyaJIbHble aKTbI. 
38 G. Christenson. Op.cit, p. 10 (CM. CHOCKY 34). 
39 HopMa MeX<,llYHap0,llHOrO 05b1qHOro npaBa COCTOHT H3 ,llsyx 
3JIeMeHTOB: "opinio juris sive necessitatis" ("lOpH,llHqeCKOe MHeHHe" 
HJIH "y5eX<,lleHHocTb S npaBoMepHocTH") H JIOmqeCKH npHeM­
JIeMaH npaKTHKa rocY,llapcTs. CM. ,lleJIa 0 KOHTHHeHTaJIbHOM 
meJIbllle CeBepHoro MOP.R:, 1969 I.C.J. 4. CM. TaKX<e Restatement 
(Third) of the Foreign Relations Law of the United States § 102(2), 
1986. 
40 CM., Hanp., Trimble, A Revisionist View of Customary Interna­
tional Law, 33 UCLA L. Rev. 665 (1986); Oliver, Problems of 
Cognition and Interpretation in Applying Nonns of Customary Interna­
tional Law of Human Rights in US Courts, 4 Hous. J. Int'l L. 59 (1981). 
41 R. Steinhardt, The Role of Domestic Law As a Canon of Domestic 
Statutory Construction, 43 Vand. L. hev. 1103,1108 (1990). 
42 Steinhardt, op. cit. p. 1109. nOHCTHHe. "KaK HH nOJIe3HbI Tame 
,llHCKYCCHH, eCTb S HHX HeqTO naTOJIorHqeCKOe" (TaM x<e). 
43 nO,ll05HbIM x<e 05pa30M pa3SHBaJIaCb aMepHKaHCKa.R: 
IOpHcnpY,lleH~IUI. CY,llbl CIlIA oe3 KOJIe5aHHA ~HTHpOSaJIH H 
OCHOSblBaJIH CBOH peWeHH.R: Ha HelllopMaJIbHblX HCTOqHHKax H 
CTaH,llapTaX, KOTopble He MOrYT 5blTb KBaJIHIIIH~HpoSaHbl KaK 
"3aKOH cTpaHbI", npeo5pa3YIO~HA TaKHe HOPMbI B HeqTO aHa­
JIOrHqHOe HopMaM lIIe,llepaJIbHoro oo~ero npaBa. MHorHe ,lleJla 
OTHOCHJIHCb K npOOJIeMaM npaB qeJlOBeKa. CM., HanpHMep, ,lleJIO 
"cI>epHaH,lleC npOTHS YHJIKHHCOHa" (654 F 2d 1382, 1388; 10th 
Cir. 1980), r,lle AMepHKaHCKaH KOHBeH~H.R: 0 npaBax qeJIOBeKa H 
Bce05~aH ,lleKJIapa~HH npaB qeJIOBeKa ~HTHPYIOTC.R: B no,ll ­
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,lIep)!(KY HOPMbl 05bl4HOrO npasa. 3anpeI.QalOI.QeA npO,llOJl)!(H­

TeJlbHOe 3a,llep)!(aHHe 5e3 npe,llb5lSJleHH5I 05SHHeHH5I; ,lIeJlO 

"cI>HJlapTHra npOTHS neHb5l-HpaJla" (630 F 2d 876, 883-85; 2nd 

Cir. 1980). r,lle Cpe,llH np04HX ,lIOKYMeHTOS AMepHKaHcKa51 

KOHSeHI..\H5I 0 npasax 4eJlOSeKa H Me)!(,lIYHapO,llHbIA naKT 0 

rpa)!(,lIaHCKHX H nOJlHTH4eCKHX npasax I..\HTHPYIOTC5I S no,ll­

,lIep)!(KY HOPMbl 05bl4Horo npasa. 3anpeI.QalOI.QeA npHMeHeHHe 

nbITOK; ,lIeJlO "cI>OPTH npOTHS Cyapec-Ma30H" (672 F. Supp. 1531, 

1542; N.D. Cal. 1987). r,lle AMepHKaHcKa51 KOHSeHI..\H5I. Bce05l.Qa51 

,lIeKJlapal..\H5I H naKT CJly)!(aT 050cHosaHHeM HOPMbl 05bl4Horo 

npasa. 3anpeI.QalOI.QeA HeMe,llJleHHOe HCnOJlHeHHe CMepTHoro 

npHrosopa. - npaBO. l.JaCTHl.JHO npe,l(OCTaBJIReMOe H l.JaCTHl.JHO 

oTpH~aeMoe (694 F7 supp. 707; N. D. Cal. 1988). TaKHM 05pa30M. 

aMepHKaHCKHe CY,lIbl ,lIJl5I onpe,lleJleHH5I cO,llep)!(aHH5I 

Me)!(,lIYHapO,llHOrO npasa OCHOShlSaJlH CSOH peWeHH5I Ha 

npHHI..\HnaX ,lIorOSopos. KOTopble CiliA Ha TOT MOMeH"" He 

paTHIfJHI..\Hposaml. 

44 TaKoA no,llXO,ll OTCTaHSaJIH S Hal..\HOHaJlbHOA CHCTeMe npasa 

CiliA no OTHoweHHIO K Me)!(,lIYHapO,llHbIM HopMaM 0 npasax 

4eJlOSeKa. CM. 1 The Law Group Docket, .publ by International 

Human Rights Law Group (Spring 1981). 

45 .lleJlo "cI>HJlapTHra npoTHs neHb5l-HpaJla" (630 F. 2d at 884). 

K HCT04HHKaM 05bl4Horo npasa MorYT 5blTb TaK)!(e OTHeceHbl 

05I.QHe O)!(H,lIaHH5I. OCHosaHHble Ha onbITe ,lIeMOKpaTH4eCKHX 

rOCY,lIapCTS. Hal..\HOHaJlbHble 3aKOHbl. 05I.QHe ,lIJl5I scex 

I..\HSHJlH30SaHHblx cTpaH. peWeHH5I. npHH5ITble H HaI..\HOHaJlb­

HblMH H Me)!(,lIYHapO,llHbIMH cY,lIaMH. npaKTHKa Me)!(rO­

cY,lIapCTSeHHblx oTHoweHHA. TPY,lIbl SH,lIHbIX IOpHCTOS. a TaK)!(e 

npaKTHKa Me)!(,lIYHapO,llHbIX opraHH3al..\HA. To. 4TO CY,lIbH S 

np0l..\ecce npHH5ITH5I peweHHA npH5eralOT K sHeKoHcTHTYI..\HOH­

HblM HCT04HHKaM. S oc05eHHocTH K 051.QenpHH5ITb1M HopMaM. 

He 05513aTeJlbHO ,lIeJlerHTHMH3HpyeT 3TOT npOl..\ecc. .lla)!(e raHC 

KeJlb3eH. peWHTeJlbHblA CTOPOHHHK n03HTHSH3Ma. CorJlawaJlC5I 

C TeM. 4TO CY,lIbH ,lIOJl)!(Hbl 05J1a,llaTb SJlaCTblO H npaSOM cs050,ll­

Horo Sbl50pa ,lIJl5I npHMeHeHH5I SCe05I.QHX npHHI..\HnOS S Ka4e­

CTse O,llHOrO H3 COCTaSJl5I1OI.QHX S np0l..\eCce npHH5ITH5I pewe­

HHA. S oc05eHHOCTH eCJlH S n03HTHSHOM npase HMeIOTC5I npo­

5eJlb!. CM. H, Kelsen, General Theory of Law and State 145-49 (A. 
Wedberg trans, 1961), 50Jlee Toro. 4pe3MepHblA ynop Ha n03HTH­
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SH3M. npe,llOCTeperaeT 50,lleHXeAMep. MO)!(eT npHseCTH K 

"HHrHJlH3MY S TOJlKOSaHHH 3aKOHOS", nOCKOJlbKY n03HTHSHa51 

CHCTeMa 3aKOHO,llaTeJlbCTsa. C03,llaHHa51 Ha CerO,llH5IWHHA ,lIeHb 

rOCY,lIapCTsaMH. "HeH35e)!(HO HenOJlHa. IfJparMeHTapHa H nOJlHa 

HeO,llH03Ha4HbIX 1fJ0PMYJlHpOSOK.... ee HecosepweHCTSO ,lIOJl)!(HO 

npeO,llOJleSaTbC5I 05paI.QeHHeM K H,lIe5lM. npHHI..\HnaM H HopMaM. 

KOTopble nYCTb He CTOJlb 4eTKO Sblpa)!(eHbl. KaK 1fJ0PMaJIbHble 

HCT04HHKH npasa. HO 3aTO ,lIalOT onpe,lleJleHHYIO cs050,llY 

HopMaTHSHoro sbl50pa S cY,lIe5HOM pa35HpaTeJlbCTSe, npH 

OTCYTCTSHH TeopHH HelfJopMaJlbHblX HCT04HHKOS npasa. HH4TO 

He ,lIOJl)!(HO OCTaSaTbC5I SHe IfJHKcHposaHHoro. n03HTHSHoro 

SOCnpH5ITH5I. 3a HCKJlI04eHHeM. MO)!(eT 5blTb. npOH3S0JlbHblX 

,lIeATSHA OT,lIeJlbHOrO CY,lIbH", - E, Bodenheimer, Jurisprudence 295 

(1962), 

46 B cY,lIe5HOM pa35HpaTeJlbCTSe no ,lIeJlY 0 cMepTHoA Ka3HH 

(89/b11990/7) rJlaSHblA CY,lIb51 ilioAoM. O,llHH H3 HaH50Jlee SJlH5I­

TeJlbHhlX 4J1eHOS seHrepcKoro KOHCTHTYI..\HOHHOro cY,lIa. 

HaCTaHSaJl. 4T05bl CY,lI npHH5IJI so SHHMaHHe nOJlO)!(eHH5I KOH­

CTHTYI..\HH S COOTseTCTSHH C "Ha,lle)!(HbIMH HopMaMH KOH­

CTHTYI..\HOHaJlH3Ma - "HeSH,lIHMOA KOHCTHTYI..\HeA". Haxo,ll5lI.QeAc5I 

3a npe,lleJlaMH nHcaHoA KOHCTHTYI..\HH. KOTOpylO HblHe CTOJlb 

4aCTO HCnpaSJl5IIOT pa,llH CHIOMHHYTHblX nOJlHTH4eCKHX HHTe­

pecos; 3TO CJle,llyeT ,lIeJlaTb TaK)!(e nOTOMY. 4TO 3Ta "HeSH,lIHMa51 

KOHCTHTYI..\H5I" He npOTHsope4HT HosoA nO,llrOTaSJlHSaeMOA K 

npHH5ITHIO KOHCTHTYI..\HH H 5Y,lIYI.QHM KOH CTH TYI..\H5IM", CY,lI H S 

caMOM ,lIeJIe seJl ce551 peWHTeJlbHO. IfJOPMYJlHPY5I He YKaJaHHble 

KOHKpeTHO S 3aKOHe npasa; S oc05eHHOCTH 4aCTO HCnOJlb30Sa­

JlOCb S Ka4eCTse OCHOSbl ,lIJl5I 3Toro nOH5ITHe "4eJlOSe4eCKoe 

,lIOCTOHHCTSO", "npaso Ha 4eJlOSe4eCKoe ,lIOCTOHHCTSO - H3Ha­

4aJlbHOe npaso. TO eCTb HCT04HHK scex el.Qe He KO,llHIfJHI..\HPO­

saHHblX cs050,ll" (id, at 15). 

47 3J1eMeHTbl eCTeCTseHHoro npasa S Me)!(,lIYHapO,llHOM npase. 

sonJlOl.QaeMble S npHHI..\Hne opinio juris. OTJlH4Hbl OT eCTeCTseH­

Horo npasa. npHMeH5IeMOrO S cY,lIe5HOA npaKTHKe. nepsble 

03Ha4alOT YCTaHOBJIeHHble B paMKax Me)f(,l(YHapO,l(HOrO KOHceHC­

yca "npHHI..\Hnbl Ha,llJle)!(al.Qero S MOpaJlbHOM OTHoweHHH se,lle­

HH5I ,lIeJl 4eJlOSe4eCKoro 05I.QeCTSa - npHHI..\Hnbl caM004eSH,lI­

Hble HJlH n03HasaeMble npaKTHKoA H JlorHKoA". - Hartman, "Un­

usual" Punishment: The Domestic Effects of International Norms 
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Restricting the Application of the Death Penalty, 52 Cincinati Law 
Review 655, 674 (1983). DOCJIe,aHHe )l(e - cIIparMeHTapHble HJIH 
H30JIHpOBaHHble CJIYl.JaH "eCTeCTBeHHbIX CY)I(,aeHHA", He KO­
peHjllI(HeCjI B MOpaJIH 061I(ecTBa, a xapaKTepHble ,aJIjI ,aaHHoro 
Cy,abH HJIH rpynnblcy,aeA. 
48 CM. CHOCKY 35. 
49 G. Christenson, The Uses of Human Rights Norms to Inform Consti­
tutional Interpretation, 4 Houston Journal of International Law, 39, 55 
(1981). 
50 ,aJIjI cpaBHeHHjI YKa)l(eM, l.JTO BepxoBHbIA cy,a CIlIA elI(e He 
paCCMaTpHBaJI Bonpoca 0 TOM, 06JIa,aael JIH KOHCTHTYQHjI 
npHopHTeToM nepe,a Me)l(,aYHapo,aHbIM ,aoroBopHbIM HJIH 06bIl.J­
HbIM npaBoM. XOTjI jlBHOrO npeQe,aeHTa TYT HeT, HMeeTCjI cY­
,ae6Hoe MHeHHe, n03BOJIjlIOII(ee npe,anOJIaraTb, l.JTO BHYTPH 
cTpaHbI KOHCTHTYQHjI CIlIA 06JIa,aaeT BepxoBeHcTBoM Ha,a Me)l(­
,aYHapo,aHbIM npaBoM. CM. In re Dillon, 7 F. Cas. 710, 712 (C.C.N.D. 
Cal. 1854, No.3, 914); 3,aeCb pel.Jb H,aeT 0 He,aeAcTBHTeJIbHOCTH Ha 
HaQHOHaJIbHOM ypoBHe ,aoroBopa, rapaHTHpYlOlI(erO HMMYHH­
TeT OT cy,ae6Hblx HCKOB, CBjl3aHHblX C wecToA nonpaBKoA K 
KOHCTHTYQHH CIlIA. 
51 "KOHCTHT~HOHHbIA cy,a onpe,aeJIjleT, Haxo,aHTCjI JIH 3aKO­
Ho,aaTeJIbHOe nOJIO)l(eHHe HJIH HHOft aKT rocy,aapcTBeHHblx 
opraHoB B npoTHBOpel.JHH C Me)l(,aYHapo,aHbIM COrJIaWeHHeM. 
ECJIH KOHCTHTYQHOHHbIA cy,a onpe,aeJIjleT, l.JTO nOJIO)l(eHHe 3a­
KOHa, paBHoe HJIH no,al.JHHeHHOe no HepapxHH 3aKoHY, paTH­
cIIHQHpYlOlI(eMY Me)l(,aYHapo,aHoe COrJIaWeHHe, HJIH HHOMY aKTY 
rocy,aapcTBeHHblx opraHoB, npoTHBOpel.JHT ,aaHHoMY Me)l(­
,aYHapo,aHoMY COrJIaWeHHlO, Cy,a aHHYJIHpyeT, nOJIHOCTblO HJIH 
l.JaCTHl.JHO, YKa3aHHoe nOJIO)l(eHHe 3aKOHa HJIH HHble aKTbl 
rocy,aapcTBeHHblx opraHoB" (3KC, CT. 45,45-1). MHorHe cTpaHbI 
(HanpHMep, HTaJIHjI) npHHHMalOT npHHQHn, l.JTO ,aoroBopbI 
HMelOT TOT )l(e paHr, l.JTO H 06bIl.JHble HaQHOHaJIbHble 3aKOHbI. B 
:nOM Kal.JeCTBe HHKopnopHpOBaHHbIA ,aorOBOp HMeeT npHopH­
TeT Ha,a HeCOOTBeTCTBYlOlI(HM eMY paHee npHHjlTbIM 3aKOHOM, 
H60 ,aorOBopbI npoxo,ajlT 3aKOHo,aaTeJIbHOe YTBep)l(,aeHHe. ECTb 
HeKOTopble oc06ble ,aorOBopbI, HMelOlI(He npHopHTeT nepe,a 
BceM HaQHOHaJIbHbIM 3aKOHo,aaTeJIbCTBOM, Hanp., JIaTepaHCKHe 
,aorOBopbI HTaJIHH H nOCTaHOBJIeHHjI EBponeAcKoro COI03a. 
AMepHKaHCKoe npaBHJIO "npHopHTeTa nOCJIe,aHero no BpeMeHH 
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3aKOHa" TaK)I(e ,aaeT B03MO)l(HOCTb cIIe,aepaJIbHoMY 3aKOHO­
,aaTeJIbCTBY Mo,aHcIIHQHpoBaTb ,aorOBopbI, XOTjI 3aKOH CIlIA 
rapaHTHpyeT, l.JTO ,aoroBopbI, KaK H cIIe,aepaJIbHble 3aKoHbI, HMe­
lOT npHopHTeT nepe,a 3aKOHo,aaTeJIbCTBOM wTaTOB. CM. ,aeJIO 
"YHTHH npOTHB P06epTcoHa", 124 U.S. 190 (1988). ECTb CTpaHbI, 
r,ae ,aorOBopbI HMelOT npHopHTeT ,aa)l(e nepe,a 3aKOHaMH, 
npHHjlTbIMH nOCJIe paTHcIIHKaQHH ,aorOBopa. K HHM OTHOCjlTCjI 
HcnaHHjI (CT. 96 KOHCTHTYQHH), ¢paHQHjI (CT. 55 KOHCTHTYQHH 
1958 r.), rpeQHjI (CT. 28 KOHCTHTYQHH). 

II52 HanpHMep, HblO-HopKcKajl KOHBeHQHjI npOB03rJIaWaeT, l.JTO 
,i'BoeHHble npecTynJIeHHjI H npecTynJIeHHjI npoTHB l.JeJIOBel.JHOCTH, 

nepel.JHCJIeHHble B KOHBeHQHH, "He no,aJIe)l(aT OrpaHHl.JeHHjlM B 
Bonpoce 0 npeCJIe,aOBaHHH, He3aBHCHMO OT BpeMeHH HX 
cOBepWeHHjI". 

53 3,aeCb He paCCMaTpHBaeTCjI no,axo,a Cy,aa K onpe,aeJIeHHIO 
Toro, KaKHe HOPMbI ,aOCTHrJIH cTaTyca Me)l(,aYHapo,aHoro 06bIl.J­
Horo npaBa HJIH cTaTyca "06II(enpH3HaHHbIX npHHQHnOB". 
MO)l(HO, o,aHaKO, CKa3aTb, l.JTO Cy,a He CJIHWKOM TlI(aTeJIbHO onpe­
,aeJIHJI, KaKHe :meMeHTbI peWeHHjI OH Cl.JHTaeT He06xo,aHMbIMH H 
,aocTaTOl.JHbIMH ,aJIjI onpe,aeJIeHHjI Toro, ,aocTHr JIa JIH HopMa 
TaKOrO cTaTyca. 
54 ,aeJIo 11/1992 (ill.5). 
55 R. Lillich, The Proper Role of Domestic Courts in the International 

Legal Order, 11 Virginia Journal ofInternational Law, 9, 12 (1970). 

56 Steinhardt, The Role of International Law as a Canon of Domestic 

Statutory Construction, 43 Vand. L. Dev. 1103, 1177 (1990). 

57 Cpo Gross, The Peace ofWestphalia 1648, 1948,32 American Journal 

ofInternational Law, 20 (1948). 


58 CM. M. Janis, An Introduction to International Law (1988); L. Sohn, 

The New International Law: Protection of the Rights of Individuals 

Rather than States, 32 American University Law Review, 1 (1982); 

Higgins, Conception Thinking about the Individual in International 

Law, 24 N.Y.L. Sch. L. Rev. 11 (1978). 


59 Randall, Federal Questions and Human Rights Paradidigm, 73 Minne­

sota Law Review, 349, 421-22 (1988). 


60 H. Koh, Transnational Public Litigation, 100 YaleL. Rev. 2347, 2349 

(1991). 


61 KOHQenTYaJIbHO nOHjlTHe "TpaHcHaQHOHaJIbHOrO npaBa" illHpe 

nOHjlTHjI "Me)l(,aYHapo,aHoro npaBa". Cy,abjl ,a)l(eccan onpe,aeJIjleT 
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TpaHCHallHOHaJIbHOe npaBO KaK uBce npaBO, KOTopoe perymtpyeT 

aKTbI H COelblTlUI, BbIXO,ll$I~He 3a npe,lleJIbI HallHOHaJIbHblX rpaHHIl" 

H BKJIIO'laeT "KaK nyelJIH'lHOe, TaK H 'laCTHOe MeX<,llYHapO,llHOe 

npaBO... (nJIIOC) ,llpyrHe HOPMbI, KOTopble He CJIHmKOM 

COOTBeTCTBYIOT 3THM CTaH,llapTHbIM KaTerOpH.HM". - P. Jessup, 

Transnational Law 2, (1956). 
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B3rmm 113 AMEPI1KH 

nHTep POTJleHIl 

no,aBElIA JIH pocono ,aEMOKPAnUl? 

BHe3anHblA Kpax COBeTcKoro COI03a elblJI Cpa3y x<e npH­

3HaH HaHJIY'lmHM HCTOpH'leCKHM OnpaB,llaHHeM 3ana,llHOA CHC­

TeMbl lleHHocTeA H ,llOKa3aTeJIbCTBOM npeBOCXO,llCTBa KaK 

PbIHO'lHOA 3KOHOMHKH, TaK H ,lleMOKpaTH'leCKOA nOJIHTH'leCKOA 

CHCTeMbI. AMepHKa o,llepX<aJIa noele,lly B XOJIo,llHoA BoAHe, H 

Tenepb yx<e HH'lTO, Ka3aJIOCb eibl, He MOrJIO BOCnpen.HTCTBOBaTb 

"TpHYM((laJIbHOMY meCTBHIO PbIHO'lHOA ,lleMOKpanm" (eCJIH 

HCnOJIb30BaTb 3JIeraHTHO-KpaTKoe onpe,lleJIeHHe npe3H,lleHTa 

KJIHHTOHa) OT BeJIrpa,lla ,ll0 BHmKeKa. HHKTO He C'leJI HYX<HbIM 

3a,llYMaTbC.H, pa3YMHa JIH TeJIeOJIOrH'leCKa.H KOHllem.\H.H. CO­

rJIaCHO KOTOpoA 3BOJIIOllHIO POCCHH MOX<HO C'lHTaTb ,llBHx<e­

HHeM OT TO'lKH A (nOJIHTH'lecKa.H CHCTeMa rocY"QapcTBeHHoro 

COQHaJIH3Ma C KOMaH"QHoA 3KOHOMHKoA) K TO'lKe B ("QeMoKpa­

TH'leCKa.H nOJIHTH'leCKa.H CTpYKTypa nJIIOC pblHO'lHa.H 3KO­

HOMHKa). 

nHmb HeMHorHe npO.HBHJIH CKJIOHHOCTb norJIy6x<e nopa3­

MblCJIHTb Ha"Q TeM, KaK HMeHHO TPa,llHIlHoHHble npe"QcTaBJIeHH.H 

o PblHO'lHOA 3KOHOMHKe H "QeMoKpaTHH MOryT npeJIOMHTbC.H B 

nOJIHTH'leCKOA peaJIbHOCTH nOCTCOBeTCKHX rocY"QapcTB. 

npOH30mJIO KaK pa3 06paTHoe: Bce npHH.HJIH 3a aKcHoMY, 'lTO H 

"QeMoKpaTHIO. H PblHO'lHYIO 3KOHOMHKY MOX<HO C03"QaTb napaJI­

JIeJIbHO H o"QHoBpeMeHHo. npH'leM B JIIOooA cTpaHe 3eMHoro ma­

pa. TaKa.H Bepa nOCTaBHJIa BopHca EJIbllHHa nepe"Q He06xo­

"QHMOCTbIO BblcTynHTb B Ka'lecTBe H A"QaMa CMHTa. H ,aX<0p"Qx<a 

BamHHrTOHa - a Be"Qb "Qax<e o"QHoA H3 3THX pOJIeA eiblJIO eibl 

eioJIee 'leM "QocTaTO'lHO, nycTb H npH ero He3ayp.H"QHbIX cno­

C06HOCT.HX K nepeBOnJIO~eHHIO. 
B 3TOA CTaTbe naHrJIOCCOBa npocToTa napa"QHrMbl ·pbl­

HO'lHOA "QeMoKpaTHH" eiY"QeT nO"QBeprHyTa KpHTHKe no TpeM 

HanpaBJIeHH.HM. Bo-nepBblx, 6Y"QeT nOCTaBJIeHa no"Q Bonpoc Ta 

KOHKpeTHa.H MO"QeJIb "QeMoKpaTHH, KOTOpa.H nponaraH"QHpyeT­
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